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PREFACE 


No  political  problem  is  more  fascinating  than  that  o£  arranging  the 
representation  o£  the  many  local  and  general  interests  that  compose 
modern  society,  and  none  is  more  frustrating  to  the  scientist  and  the 
man  of  good  will.  In  the  village  of  North  Saint  Paul,  where  this 
preface  is  written,  the  active  citizens  have  been  continually  debating 
the  alternative  merits  of  an  elected  or  of  an  appointive  professional 
administration  of  their  affairs.  The  villagers  want  economy  and 
efficiency  in  government,  but  they  do  not  want  to  lose  any  of  their 
sense  of  being  represented. 

Local  problems  of  representation  merge  into  a  welter  of  similar 
problems  in  and  among  all  large  groups  and  all  political  jurisdic- 
tions. Important  sections  of  America's  domestic  economy  have  been 
disrupted  anew  this  year  by  costly  coal  and  automobile  strikes.  The 
terms  of  settlement  of  the  strikes  promise  not  a  permanent  peace,  but 
only  a  truce.  No  reUable  means  nave  been  found  to  reconcile  for 
more  than  a  brief  interval  the  divergent  views  of  human  and  mate- 
rial needs  that  are  found  within  industry,  nor  have  the  differences 
between  industry  and  the  public  interest  achieved  a  stable  compro- 
mise. 

In  every  state  with  prominent  urban  centers,  metropolitan  and 
rural  interests  clash  bitterly  over  the  apportionment  of  representation. 
The  City  of  New  York  has  abandoned  recently  its  system  of  propor- 
tional representation,  alleging  that  the  system  had  given  aid  and 
comfort  to  the  Communist  Party.  Every  action  of  the  national  Con- 
gress on  an  important  measure  is  accompanied  by  cries  throughout 
the  land  that  the  action  was  forced  by  lobbies  representing  special 
interests. 
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viii  Preface 

In  the  world  capitals,  politicians  who  once  were  thought  to  be 
impervious  to  the  terrors  of  international  anarchy  plead  for  world 
government.  The  imminence  of  the  Hydrogen  Bomb  is  a  threat  no 
one  can  ignore.  But  who  will  say  how  to  reconcile  international  and 
national  interests?  As  Benjamin  Franklin  declared,  when  the  Amer- 
ican colonies  were  clamoring  for  mutual  cooperation:  "Everybody 
cries,  a  Union  is  absolutely  necessary;  but  when  they  come  to  the 
Manner  and  Form  of  the  Union,  their  weak  Noddles  are  perfectly 
distracted." 

The  authors  of  the  American  Constitution  discovered  that  a 
scheme  of  representation  was  the  basic  requirement  for  the  effective 
resolution  of  group  conflicts.  The  success  of  the  men  of  1787  in  con- 
quering what  to  many  practical  persons  seemed  insuperable  obstacles 
gives  hope  that,  no  matter  how  diverse  contemporary  groups  may 
be,  no  matter  how  contrary  the  values  modern  men  hold,  a  structure 
for  encompassing  them  is  always  a  possibility.  In  any  case,  one  must 
confess  that,  as  difficult  as  it  may  be  to  achieve  a  means  of  repre- 
sentation, the  eradication  of  human  differences  would  prove  infi- 
nitely more  difficult,  indeed  impossible. 

The  period  covered  by  this  book,  consisting  roughly  of  the  last 
three  centuries,  has  witnessed  tremendous  conflicts  of  interests. 
Landed  property,  commercial  interests,  sectional  groupings,  class  in- 
terests, and  religious  interests — all  of  these  have  imposed  grave 
strains  on  institutions  of  government.  These  strains  have  pressed 
hardest  on  systems  of  representation.  For,  as  will  be  shown,  the  struc- 
^f^  ture  of  representation  is  responsible  for  the  primary  task  of  govern- 
\*  '  ment — that  of  making  citizens  conscious  of  the  values  they  hold  in 
common,  while  selecting  for  special  representation  certain  other  val- 
ues which  are  not  common  to  all.  Each  of  the  major  currents  of  be- 
lief that  have  moved  men  during  these  times  has  exhibited  its  own 
interpretation  of  the  nature  of  man  and  society,  and  its  own  beliefs 
in  respect  to  specific  devices  for  representing  the  values  it  held  most 
important  to  the  progress  of  man  and  society.  The  description  and 
analysis  of  these  currents  and  their  accompanying  schemes  of  repre- 
sentation form  the  proper  subject  of  this  study. 

It  is  in  this  context  too  that  the  title  of  this  book.  Public  and  Re- 
public, gains  significance.  Two  of  the  most  vital  themes  in  the 
history  of  American  thought  and  action  revolve  about  the  relation- 
ship between  the  Public  and  the  Republic.  The  influential  words  of 
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Thomas  Jefferson  and  of  James  Madison  on  this  relationship  stand 
in  sharp  contrast.  Ask  Jefferson  what  he  means  by  "repubhc"  and  he 
replies : 

Were  I  to  assign  to  this  term  a  precise  and  definite  idea,  I  would  say, 
purely  and  simply,  it  means  a  government  by  its  citizens  in  mass,  acting 
directly  and  personally,  according  to  rules  established  by  the  majority. 

Ask  Madison  and  he  would  answer: 

A  republic,  by  which  I  mean  a  government  in  which  the  scheme  o£ 
representation  takes  place  .  .  .  [differs  from  a  democracy  by  its  ability 
to]  refine  and  enlarge  the  public  views,  by  passing  them  through  the 
medium  of  a  chosen  body  of  citizens,  whose  wisdom  may  best  discern 
the  true  interest  of  their  country. 

These  statements,  emerging  from  the  mass  of  thought  and  action  on 
representation  historically  considered,  highlight  the  key  question  of 
representative  government:  How  much  of  the  representative  system 
shall  be  employed  in  the  re-enforcement  of  the  public  itself  and  how 
much  shall  be  employed  in  resisting  the  public  and  in  admitting  spe- 
cial values  of  property,  locality,  and  intellect?  Shall  the  American  na- 
tion be  a  public  incarnate  or  a  public  redirected  to  public  things — 
a  republic? 

Pressed  with  the  necessity  for  realizing  their  values,  men  have  had 
to  advocate  at  different  times  particular  schemes  of  representation. 
The  majority  principle,  universal  suffrage,  a  real-property  qualifica- 
tion for  holding  office,  the  instruction  of  representatives  by  constitu- 
ents, proportional  representation — these  and  other  procedures  have 
been  proposed  as  means  of  obtaining  a  government  that  would  fulfill 
men's  desires.  Such  specific  proposals  for  political  change  can  be  re- 
lated to  very  broad  views  of  man  and  society.  Thus,  by  studying  the 
devices  of  representation  advocated  by  the  commercial  middle 
classes,  we  can  appreciate  better  the  rise  of  those  classes  to  power.  By 
studying  the  weaknesses  of  those  devices  we  can  examine  the  failure 
of  the  commercial  middle  classes  to  obtain  a  government  dominated 
by  property-owners.  Finally,  reversing  our  method,  we  can  see  how 
the  view  of  man  and  society  held  by  commercial  interests  solicited 
certain  devices  of  representation  rather  than  others. 

My  intensive  interest  in  problems  of  representation  began  with 
researches  during  the  period  1939-41.  The  results  of  these  researches 
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are  contained  in  Harold  F.  Gosnell,  Democracy:  Threshold  of  Free- 
dom (1948),  Chapters  II,  VIII,  IX,  XI,  and  XII.  The  conception  of 
the  present  book  occurred  to  me  as  I  observed  that  every  scheme  of 
representation,  however  insignificant  its  immediate  social  context, 
seemed  to  be  connected  with  basic  views  of  government  and  human 
nature.  I  thought  then  to  inquire  whether  and  how  history  would 
confirm  and  enrich  my  theory.  My  original  task,  therefore,  took  the 
form  of  an  investigation  into  what  we  have  come  to  call  ideologies. 
Unfortunately,  no  one  previously  had  written  a  definitive  history  of 
representation.  Despite  the  general  esteem  and  concern  for  repre- 
sentative government  here  and  in  many  lands  of  Europe,  systematic 
research  into  its  most  important  ingredient,  representation,  had  been 
neglected.  Consequently,  my  interpretative  sketch  has  had  to  rest  on 
a  historical  base  which  I  have  had  to  fashion  from  widely  scattered 
references  to  thought  and  action  on  the  subject  of  representation. 

The  advice  and  criticism  of  several  friends  proved  encouraging 
and  valuable  as  the  work  went  along.  The  direct  contributions  of 
Charles  E.  Merriam  to  this  book  represent  only  a  part  of  the  benefits 
that  have  accrued  to  me  from  his  inspiring  virtuosity  and  indulgent 
friendship  in  the  past.  Benjamin  Nelson  gave  unsparingly  of  his 
scholarship  and  time  to  the  correction  of  faults  in  the  manuscript. 
Jerome  G.  Kerwin,  Edward  Morgan,  and  Herman  Finer  were  most 
kind  and  helpful  in  reading  and  criticizing  the  work.  Final  research 
was  completed  with  the  aid  of  a  grant  from  the  Graduate  School  of 
the  University  of  Minnesota.  The  constructive  suggestions  on  the 
materials  herein  that  were  made  by  Earl  Johnson  are  only  the  latest 
in  a  long  series  of  kindnesses  that  his  friendship  has  brought  me  over 
many  years. 

Alfred  de  Grazia 
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CHAPTER  I 


REPRESENTATION   AND 
POLITICS 


When  an  American  thinks  of  representation,  he  generally  thinks  of 
his  vote.  It  is  his  weapon  and  with  it  he  can  subdue  any  dragon  that 
may  emerge  from  the  cave  of  political  intrigue.  From  the  vote,  he 
supposes,  comes  his  government,  and  from  the  government,  actions 
which  generally  purport  to  conform  with  his  wishes.  But  if  he  pon- 
ders a  little  longer,  he  will  remember  feelings  of  frustration  at  certain 
acts  of  his  representatives;  he  will  recall  the  depths  of  his  ignorance 
about  the  habits  and  characteristics  of  his  representatives;  and  he 
will  realize  that  his  weapon,  though  a  handy  one,  cannot  assure  his 
control  of  all  the  specialized  operations  required  in  government. 

The  statement  of  any  individual's  degree  of  representation  in  his 
government  is  a  complicated  one.  There  are  a  number  of  ways  of 
representing  and  of  being  represented.  These  different  ways  vary 
from  time  to  time  both  in  form  and  in  significance.  One  method  of 
understanding  this  changing  situation  is  to  discover  the  attitudes  of 
men  at  different  periods  to  what  they  call  representation. 
i  Representation  is  primarily  a  frame  of  mind,  reflecting  a  process 
of  social  communication  that  often  changes  in  important  respects 
without  disturbing  the  outward  appearance  of  political  institutions. 
Representation  is  an  aspect  of  all  representative  government;  with- 
out it,  the  machinery  of  such  government — its  laws,  franchises,  and 
assemblies — becomes  unproductive.  But  representation  is  also  part  of 
all  government — despotic,  aristocratic,  or  democratic — because  it 
concerns  the  agreement  prevailing  between  ruler  and  ruled.  Repre- 
sentation was  a  familiar  idea  before  representative  government,  as 
the  term  is  commonly  used,  existed.  Innumerable  dynasties  that 
would  have  shuddered  at  the  thought  of  representative  government 
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were  proud  o£  what  they  termed  the  "complete"  representation  in 
their  own  societies. 

In  the  past,  the  attention  paid  by  writers  to  the  concept  of  repre- 
sentation has  centered  on  particular  problems.  These  have  been 
principally  the  suffrage  and  voting  systems  such  as  proportional 
representation.  Another  issue  that  has  caused  debate  has  been  more 
psychological  in  nature:  what  relationship  should  exist  between  a 
representative  and  his  constituents  ?  Surprisingly  enough,  these  three 
issues  have  never  been  considered  as  closely  dependent  upon  one 
another.  As  we  shall  see,  they  are  indeed  related.  What  is  perhaps 
more  regrettable  is  that  many  other  issues  of  representation  have 
been  slighted  or  ignored  by  writers. 

An  exception  was  Maude  Clarke  who,  in  her  search  for  the  origins 
of  representation  in  the  Middle  Ages,  found  that  many  conditions 
lay  at  the  root  of  the  principle  of  representation.  Different  kinds  of 
representation  manifested  themselves,  she  wrote.  These  were  "per- 
sonifications, specific  acts,  undertaken  for  reasons  of  administrative 
convenience  and  political  action  bearing  directly  upon  public  law."  ^ 
All  of  these  were  acts  of  representation.  Miss  Clarke  observed.  The 
full  significance  and  relevance  of  her  enlarged  viewpoint  will  receive 
clarification  as  we  proceed. 

We  should  not  further  postpone,  however,  specifying  the  mean- 
ings to  be  given  the  word  representation  in  the  present  volume. 

epresentation  is  a  condition  that  exists  when  the  characteristics  and 
cts  of  one  vested  with  public  functions  are  in  accord  with  the  desires 
of  one  or  more  persons  to  whom  the  functions  have  objective  or  sub- 
jective importance.  A  device  of  representation  is  an  attempt  on  the 
part  of  one  or  more  persons  to  bring  about  the  condition  of  repre- 
sentation. Examples  would  be  elections,  qualifications  for  holding 
ofhce,  or  the  selection  of  public  officials  by  lot.  Representation  in  a 
given  situation  may  exist  for  one  person,  a  few  persons,  or  a  great 
many.  Thus,  in  the  opinion  of  many,  democracy  is  a  society  in  which 
the  public  functionaries  give  a  maximum  of  representation  to  a 
majority  of  the  population.  By  contrast,  a  despotism  has  often  been 
viewed  as  a  society  in  which  only  the  despot,  or  his  family,  or  the 
nobility,  has  possessed  the  maximum  of  representation. 

The  search  for  the  broader  meanings  of  representation,  both  in  the 
present  and  the  past,  must  be  conducted  on  three  levels,  and  the  ideas 

■*■  Maude  V.  Clarke,  Medieval  Representation  and  Consent  (1936),  p.  289. 
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which  men  have  had  concerning  representation  can  best  be  analysed 
by  relating  them  to  these  three  levels.  The  first  level  is  that  o£  the  '^ 
community;  it  is  composed  of  all  those  conscious  and  unconscious 
-wzys  in  which  men  are  related  to  one  another.  The  second  level  of 
representation  is  the  discussion  level;  here  men  consciously  make  ar- 
rangements to  further  their  own  aims.  This  is  the  "jousting"  part  of 
the  political  process — bargains  are  made;  organizations  contend  with 
one  another;  groups  and  individuals  maneuver  to  acquire  power  and 
benefits.  On  the  third  level,  the  administration  of  governnient,  gen- 
eral acts  are  brought  to  beaForTindrviduals  of  the  community.  Here 
the  immediate,  concrete  meaning  of  representation  is  present  in  the 
functionary's  relation  to  the  individual.  But  the  relationship  is  gov- 
erned by  a  general  directive  that  may  be  more  or  less  representative 
to  the  individual  affected. 

The  community  level  of  representation  exhibits  itself  in  a  primi- 
tive form,  as  Maude  Clarke  has  pointed  out,  in  such  personifications 
as  the  self-sacrifice  described  in  11  Maccabees:  "But  I,  as  my  breth- 
ren, offer  up  my  body  and  life  for  the  laws  of  our  fathers  .  .  .  that 
in  me  and  my  brethren  the  wrath  of  the  Almighty  which  is  justly 
brought  upon  all  our  nation,  may  cease."  The  representative  em- 
bodies the  traits,  the  outlook,  even  the  sins,  of  the  larger  group. 
Furthermore,  if  the  larger  group  has  anything  to  say  about  it,  the 
representative  ought  to  possess  some  large  measure  of  identity  of 
characteristics  with  the  group  qualities,  or  at  least  some  large  meas- 
ure of  agreement  with  the  group  norms.  How  familiar  in  many 
societies  are  terms  like  "foreigner,"  "hick,"  and  "snob"  directed  at 
representatives  who  lack  such  qualities.  In  American  society  there 
are  unacknowledged  qualifications  of  name,  nationality,  occupation, 
and  education  for  many  offices;  such  prerequisites  for  acting  as  a 
representative  are  none  the  less  effective  for  not  being  incorporated 
into  the  written  laws.  Electors  often  demand  these  quaHfications  and, 
therefore,  they  often  exist. 

If  such  requirements  work  to  promote  an  identity  of  background 
and  experience  between  representative  and  constituents,  the  reason 
for  the  requirements  lies  beyond  the  system  of  popular  elections. 
Other  systems  of  recruitment  without  election  may  be  even  more 
demanding  of  identical  characteristics.  We  need  only  mention  the 
well-founded  theory  that  the  modern  dictator  resembles  the  masses 
in  origins,  traits,  and  behavior.  Wrote  Roberto  Michels  of  the  phe- 
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nomenon  of  the  "Duce":  "He  translates  in  a  naked,  linear,  and  bril- 
liant form  his  new  consciousness  that  contains  the  aims  of  the 
multitude.  The  multitude  itself  frantically  acclaims,  answering  from 
the  profound  voice  of  its  own  moral  convictions,  or,  even  more  pro- 
found, of  its  own  sub-conscious."  ^ 

Furthermore,  so-called  democracies  have  been  known  to  select 
representatives  by  reason  of  their  superior  class  position  rather  than 
to  reject  them  because  of  it.  The  society's  norms  for  representation 
may  have  demanded  special  differences'  rather  than  identity.  Lecky 
reminds  us  in  his  History  of  the  Rise  and  Influence  of  Rationalism 
in  Europe  that  "as  a  great  aristocracy  is  never  insulated,  as  its  rami- 
fications penetrate  into  many  spheres,  and  its  social  influence  modi- 
fies all  the  relations  of  a  society,  the  minds  of  men  become  insensibly 
habituated  to  a  standard  of  judgment  from  which  they  would  other- 
wise have  recoiled."  ^  Thus  the  representative  must  mirror  social 
norms.  ~        ^ 

Those  who  rule  have  not  been  unconscious  of  this  kind  of  repre- 
sentation, and  have  played  immemorially  the  part  of  their  subjects. 
The  monarch  of  many  a  fairy  tale  dons  the  clothing  of  a  peasant  and 
ventures  forth  among  the  people  to  discover  their  problems  and  to 
sense  their  feelings  about  the  government.  For  a  moment  at  least,  he 
accepts  the  lot  of  a  victim  of  his  own  laws.  The  popular  politician 
must  search  unfalteringly  for  the  common  denominator  of  the  char- 
acteristics of  the  multitude.  Huey  Long,  "The  Kingfish"  of  Louisi- 
ana, slept  in  silk  pajamas,  but,  when  he  was  to  be  photographed 
signing  a  bill  one  night  en  deshabille,  he  quickly  donned  an  old- 
fashioned  nightgown  to  avoid  offending  his  constituents. 

There  are  times  when  the  whole  idea  of  representation  tends  to 
be  encompassed  by  the  idea  of  community.  We  often  forget  this  in 
our  "rational"  and  "scientific"  age.  Primitive  law  is  customary  law, 
in  the  sense  that  specialized  legal  organs  do  not  exist;  there  are  no 
written  codes  and  the  law  is  not  foreign  to  the  everyday  life  of  the 
people.*  The  law  of  the  early  Middle  Ages  in  much  of  Western  Eu- 

^  Roberto  Michels,  First  Lectures  in  Political  Sociology  (1949),  p.  126. 

^  W.  E.  P.  Lecky,  History  of  the  Rise  and  Influence  of  the  Spirit  of  Rationalism 
in  Europe  (1866),  Vol.  I;  A.  L.  Lowell,  The  Government  of  England  (1920),  pp. 
508-09. 

^  B.  Malinowski,  Crime  and  Custom  in  Savage  Society  (1926);  L.  H.  Morgan, 
The  League  of  the  Iroquois  (1904);  W.  C.  McLeod,  Origins  and  History  of  Politics 
(1931),  on  types  of  confederation  government  and  representative  government,  chap. 
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rope  was  customary  law.  Law  was  "found,"  rarely  made,  and  it  was 
found  by  abstracting  the  customary  behavior  of  the  population. 

When  the  Norman  kings  wished  to  discover  the  laws  of  Saxon 
England,  they  took  a  kind  of  public-opinion  poll,  according  to  a 
later  historian  describing  the  event.  A  writ  went  to  the  counties  to 
form  an  inquest  jury.  "Twelve  men,  therefore,  were  chosen  to  make 
known  the  provision  of  their  laws  and  customs,  so  far  as  they  were 
able,  omitting  nothing  and  changing  nothing  by  deception."^  In 
our  own  times,  the  jury  is  still' a  random  sampling  to  get  the  sense 
and  reason  of  the  community.  The  Supreme  Court  declared  in  1942 : 
"Tendencies,  no  matter  how  slight,  toward  the  selection  of  jurors 
by  any  method  other  than  a  process  which  will  insure  a  trial  by  a 
representative  group  are  undermining  processes  weakening  the  in- 
stitution of  jury  trial,  and  should  be  sturdily  resisted."^ 

Moving  from  public  law  into  the  realms  of  private  law,  we  find 
in  the  law  of  agency  significant  analogies  to  the  practice  of  repre- 
sentation. The  legal  agent  has  always  been  the  restricted  alter  ego 
of  his  principal,  with  power  no  greater  than  that  of  his  principal, 
bound  by  ethics,  and  now  by  legal  sanctions,  not  to  allow  any  in- 
trusion of  his  own  interests  into  the  aflfairs  of  his  principal.^  He  must 
"impersonate"  his  client  to  the  best  of  his  ability,  and,  indeed,  the 
word  "impersonate"  derives  from  the  same  root  as  the  word  "repre- 
sentation." ^  Today  legal  agency  and  representation  are  distantly  re- 
lated analogies.  In  the  early  elections  of  representative  assemblies, 
the  delegates  were  regarded  really  as  a  species  of  legal  attorney.  And,  \  / 
as  each  chapter  will  show,  this  idea  has  always  been  present  in  the  /\ 
minds  of  many  men. 

The  illustrations  thus  far  offered  can  be  multiplied  from  the  vast- 

^  Julius  Goebel,  Jr.,  Cases  and  Materials  on  the  Development  of  Legal  Institutions 
(1937);  PP-  627-57;  Edward  Jenks,  Law  and  Politics  in  the  Middle  Ages  (1898); 
Munroe  Smidi,  The  Development  of  European  Law  (1928),  p.  143. 

^  Leges  Edwardi  Confessoris  (Prologue),  quoted  in  Clarke,  Medieval  Representa- 
tion, p.  284;  Goebel,  Cases  and  Materials,  pp.  56,  120;  Jenks,  Law  and  Politics,  pp. 
125  fl.;  C.  H.  Mcllwain,  "Medieval  Estates,"  The  Cambridge  Medieval  History,  Vol. 
VII,  p.  667. 

"^  Glasser  v.  U.  S.,  60,  86;  Smith  v.  Texas,  311  U.  S.  128,  130  (1940);  Thiel  v. 
So.  Pacific  Co.,  328  U.  S.  217  (1946). 

^  F.  E.  Luepp,  "Do  Our  Representatives  Represent,"  Atlantic  Monthly,  CXIV 
(1914),  433;  Robert  Luce,  Legislative  Principles  (1930),  p.  497;  A.  F.  Bentley, 
Process  of  Government  (1908),  chap.  xx. 

®  "Representation,"  Encyclopedia  Britannica;  Thomas  Hobbes,  Leviathan,  Part  I, 
chap.  xvi. 
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ness  of  political  life.  They  all  indicate  that  ideas  of  political  repre- 
sentation come  not  only  from  the  level  of  rational  political  adjust- 
ments and  of  mechanical  devices  to  promote  the  particular  desires 
of  various  groups,  but  come  also  from  a  region  in  v^^hich  community 
ties  preponderate.  Representation,  then,  may  be  regarded  as  a  con- 
sensus of  characteristics  between  politically  unequal  parties  of  which 
one  is  the  representative  and  the  other  constituent,  such  consensus 
being  derived  from  the  many  means  by  which  a  public  is  organized. 

From  the  community  level  of  representation,  one  moves  into  the 
"rational,"  "secondary,"  and  "individualistic"  level  of  representa- 
tion.^" Here  unconscious,  traditional  factors  are  less  strong,  and  all 
those  selective  factors  requiring  similarities  of  appearance,  back- 
ground, and  habits  of  life  recede  in  importance.  The  representative 
and  the  represented  are  in  accord  because  of  stated  Tacts,  visible 
tendencies,  and  agreement  in  interests  that  are  defined  very  often  in 
the  press,  speeches,  platforms,  and  records  of  past  actions.^^  This  is 
regarded  as  the  typical  sphere  of  representative  government  as  that 
sphere  is  outlined  in  the  classical  expositions — in  Locke's  Second 
Essay  on  Civil  Government,  in  J.  S.  Mill's  Representative  Govern- 
ment, in  the  framing  of  the  American  Constitution,  and  in  the 
French  Constitution  of  1795.^"  This  is  the  representation  of  the  Con- 
gressional Record,  of  Hansard's  Debates,  the  representation  which 
Carlyle  said  was  a  "talking  shop,"  and  about  which  T.  V.  Smith 
wrote  when  he  declared:  "Once  admit  that  if  opposing  points  of 
view  are  to  be  acknowledged  we  must  allow  partisans  to  represent 
them,  then  we  must  begin  to  provide  an  institution  under  which  all 
points  of  view  can  meet  on  equal  terms  and  have  it  out."  ^^ 

This  is  the  level  of  representation  which  has  been  peculiarly  the 
hallmark  of  representative  governments,  and  Fascists  and  Commu- 
nists have  been  quick  to  deny  its  importance.  Fascist  Italy,  Nazi  Ger- 
many, and  Soviet  Russia  made  obeisance  to  the  traditional  repre- 
sentative structures  which  they  inherited  from  the  Age  of  Represent- 
ative Government,  but  such  structures  became  vermiform  appendixes 

■'■''  For  a  definition  and  discussion  of  these  terms  used  here  only  suggestively,  see 
Robert  E.  Park,  "The  City,"  American  Journal  of  Sociology,  XX  (1914-15),  593; 
Graham  Wallas,  The  Great  Society  (1914);  Werner  Sombart,  T/ie  Quintessence  of 
Capitalism  (191 5),  Vol.  I,  Book  II,  sees,  i  and  2. 

■'■■'■  A  short  study  of  representative-constituent  contacts  may  be  found  in  J.  P. 
Chamberlain,  Legislative  Processes,  National  and  State  (1936). 

''■^  In  Locke,  Book  II,  especially  chap.  xi. 

^^  T.  V.  Smith,  The  Legislative  Way  of  Life  (1940),  p.  15. 
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in  a  system  that  took  drastically  different  methods  o£  achieving  what 
those  governments  considered  representation/*  The  feeble  efforts  of 
Hobbes  to  keep  alive  the  representation  on  which  his  original  social 
contract  was  based,  and  the  significant  denial  by  Rousseau  that  the 
sovereignty  of  the  people  could  be  alienated  or  delegated  to  deputies, 
culminated  in  Pareto,  who  pontificated,  "We  need  not  linger  on  the 
fiction  of  'popular  representation' — poppycock  grinds  no  flour,"  and 
in  the  Nazi  Koellreutter,  who  eliminated  worries  over  representa- 
tion by  the  formula,  "The  one  who  was  authority  represents  directly 
through  his  personality."  ^^ 

Representation  operates  on  the  level  of  unconscious  expression  and 
of  discussion  and  legislation,  but  it  is  also  found  on  the  level  of  ad- 
ministration. Administration,  broadly  defined  to  include  the  dis- 
pensation of  justice,  deals  generally  with  materials  that  have  been 
discussed  and  legislated  upon  or  with  materials  that  are  so  generally 
agreed  to  that  they  are  for  the  moment  not  part  of  the  discussion- 
legislation  sphere.  These  materials,  as  presented  to  administrators 
and  judges,  are  couched  in  the  general  language  of  principles  or 
policies.  The  general  must  then  be  reduced  and  applied  to  the  par- 
ticular case.  The  process  by  which  abstract  statements  or  directives 
are  transformed  into  actions  with  reference  to  individuals  is  relevant 
in  several  ways  to  the  study  of  representation. 

The  nature  of  the  administrative  function  itself  introduces  prob- 
lems of  representation.  In  the  areas  of  politics  in  which  community 
sentiments  and  discussion  make  their  influence  on  representation 
felt,  the  trend  of  thought  is  inductive  toward  symbolic  expression  or 
the  declaration  of  policy.  In  administration,  the  trend  of  thinking  is 
deductive  toward  execution.  In  this  deductive  process,  which  char- 
acterizes administrative  work,  certain  factors  diminish  or  magnify 
the  representative  condition  that  may  have  prevailed  when  the  dec- 
laration of  policy  occurred.  Examples  of  such  factors  would  be  re- 
cruitment by  examination  and  long  tenure  in  ofiice,  the  sine  qua  non 
of  technically  competent  execution  of  policy.  Andrew  Jackson  was 

^^Constitution  o£  the  Union  of  Soviet  Socialist  Republics  (1936),  chap,  xi;  Herman 
Finer,  Mussolini's  Italy  (1935);  F.  L.  Schuman,  The  Nazi  Dictatorship  (1935). 

•"^^  Rousseau,  Social  Contract  (1762),  Book  III,  chap,  xv;  V.  Pareto,  Traite  de 
Sociologie  gSnerale  (1917),  trans,  by  A.  Livingston  as  Mind  and  Society  (1935),  sec. 
2244;  Koellreuter,  Grundriss  der  Allegemeinen  Staatslehre,  quoted  in  R.  de  V.  Wil- 
liamson, "The  Fascist  Concept  of  Representation,"  Journal  of  Politics,  III  (1941), 
114.  See  also  "Rappresentanza,"  Enciclopedia  Italiana  (ed.  1935). 
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perhaps  the  most  vociferous  of  the  many  voices  that  disputed  the 
abihty  of  a  permanent  bureaucracy  to  represent  the  changing  cir- 
cumstances of  the  constituencies.  More  often  than  not,  administrative 
officials  have  been  apart  from  the  people,  educated  differently,  be- 
having diflferently,  and  even  dressing  and  eating  differently.  Ex- 
pressive representation  of  the  community  has  rarely  characterized 
a  highly  integrated  bureaucracy. 

The  administrative  process  also  introduces  by  its  very  nature  a 
difference  between  the  representation  that  typically  occurs  in  legis- 
lative assemblies  and  that  which  occurs  in  administration.  While  the 
values  presented  for  consideration  in  legislatures  and  among  other 
elected  officials  are  often  the  values  of  particular  groups — sectarian, 
economic,  or  local — the  values  presented  for  consideration  in  admin- 
istration tend  to  be  ethical  or  legal  abstractions.  The  pure  type  of 
administration  justifies  its  actions  as  representative  instances  of  ab- 
stractions like  "the  law,"  "the  executive  order,"  or  "the  national  in- 
terest." It  strives  to  offer  the  community  specific  and  logical  deduc- 
tions from  the  abstract  principles;  it  calls  this  offering  the  "true" 
representation. 

''  Consequently,  the  type  of  representation  offered  by  a  pure  bu- 
reaucracy is  reminiscent  of  medieval  "absorptive"  representation. 
The  Prince  represents  the  whole  body  of  the  State,  wrote  John  of 
Salisbury  in  1159,  but  is  responsible  to  God  or  His  representatives  on 
Earth.^®  The  constituents'  lot  is  that  of  W.  H.  Auden's  "Unknown 
Citizen": 

He  was  found  by  the  Bureau  of  Statistics  to  be 

One  against  whom  there  was  no  official  complaint. 

And  all  the  reports  of  his  conduct  agree 

That,  in  the  modern  sense  of  the  old-fashioned  word,  he  was  a 

saint, 
For  in  everything  he  did  he  served  the  Greater  Community. 

Was  he  free?  Was  he  happy?  The  question  is  absurd: 

Had  anything  been  wrong,  we  should  certainly  have  heard.^' 

^®  John  of  Salisbury,  Policraticus  (ed.  1927),  pp.  65-6. 

■^''^  From  The  Collected  Poetry  of  W.  H.  Auden,  pp.  142-3.  Copyright  1945  by 
Random  House,  Inc.  and  Faber  and  Faber,  Ltd.  Reprinted  by  permission  of  Random 
House,  Inc.  and  Faber  and  Faber,  Ltd. 
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The  individual  case  is  incorporated  into  the  principle  by  the  favorite 
techniques  of  unilateral  decisions  or  hearings  of  the  interested  parties. 
It  is  no  wonder,  considering  these  conditions,  that  assaults  on  bu- 
reaucracy are  so  frequent  and  bitter.  For  administration,  in  its  purest 
form,  is  gravely  handicapped  in  expressing  the  community  folkways 
or  the  combination  of  practical,  tangible  values  that  meet  on  the  bar- 
gaining level  of  representation.  The  application  of  laws  and  policies 
to  individual  cases  produces  a  situation  in  which  the  objective,  au- 
thoritative, and  impersonal  elements  in  representation  are  enhanced. 

The  symbolic  function,  the  legislative  function,  the  administra- 
tive function — all  three  have  been  described  and  emphasized  in 
political  writings  as  functions  of  the  state.  It  is  no  novelty,  therefore, 
to  state  that  whatever  agreement  exists  between  representative  and 
represented,  between  the  functionaries  and  the  public,  may  be  re- 
garded as  composed  of  expressive,  legislative,  and  administrative 
factors.  Representation  may  be  sought  and  studied  wherever  these 
functions  appear — in  the  executive,  in  the  courts,  and  in  the  national 
and  local  legislatures.  We  may  expect  to  find  that  the  goals  of  the 
groups  that  hold  power  or  that  contend  for  power  will  be  revealed 
by  the  particular  kinds  of  governmental  arrangements  that  those 
groups  defend  or  demand. 

Such  groups  would  be  not  only  the  contemporary  major  ideologi- 
cal divisions — the  Democrats,  the  Fascists,  and  the  Communists. 
They  also  would  be  subdivisions  of  the  society,  each  with  a  goal 
to  reach  and  each  with  ideas  about  what  representation  is  and  how 
it  should  best  be  achieved.  The  battles  of  rich  and  poor,  of  religious 
sects  and  political  sects,  of  urban  and  rural  populations,  have  often 
centered  about  the  means  of  ensuring  representation. 

To  show  how  and  why  these  groups  held  differing  views  of 
representation  is  a  major  task  of  the  present  work.  To  introduce 
the  groups  appropriately,  we  have  described  the  arena  in  which 
they  must  struggle.  Our  preliminary  review  has  shown  the  princi- 
ple of  representation  to  be  broader  and  deeper  than  ordinarily  con- 
ceived. Representation  stretches  beyond  the  boundaries  of  any  one 
representative  institution.  It  has  its  origins  in  the  necessity  for  a 
specialized  presentation  of  the  community  by  public  functionaries. 
It  becomes  more  complex  as  the  process  of  social  communication 
between  the  community  and  its  speciaUzed  representatives  attains 
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depth  and  develops  regularized  procedures.  The  process  of  social 
selection  exacts  certain  characteristics  from  the  representatives  in 
the  name  of  the  community.  Constituencies,  formal  and  informal, 
are  derived  from  the  population.  They  are  based  on  combinations 
of  characteristics  or  values — geographical,  economic,  religious,  and 
so  forth.  These  constituencies  influence  the  character  of  representa- 
tion. Old  arrangements  are  changed  and  new  procedures  for  de- 
riving constituencies  are  devised  from  time  to  time,  so  that  the  prob- 
lem of  defining  the  representative  condition  of  the  population  at  a 
particular  moment  becomes  complicated.  Some  of  the  arrangements 
are  in  dispute  while  others  are  ignored,  accepted,  or  even  revered. 
In  no  period  are  the  institutions  all  consistent;  and  only  rarely  is 
there  consistency  in  the  ideas  of  men  about  representation. 

Still,  there  are  general  tendencies  of  thought  and  practice  to  be 
found.  The  struggle  of  the  groups  over  representation  can  be  re- 
duced to  a  pattern.  To  isolate  clusters  of  ideas  on  representation, 
to  discover  their  genealogy  and  report  their  birth,  to  trace  their 
family  history,  to  point  out  where  some  weakened  and  others  grew 
strong,  and  where  some  elements  married  into  other  groups  and 
other  elements  died  out:  these  are  the  tasks  before  us  now.  Only 
after  these  tasks  are  done  may  we  attempt  a  forecast  of  things  to 
come.  It  is  to  that  practical  end  that  the  last  pages  of  this  book 
address  themselves. 


CHAPTER  II 


ENGLISH   IDEAS   IN    COLONIAL 
TIMES 


The  American  colonies  were  founded  in  a  century  in  which  Eng- 
land developed  highly  significant  ideas  o£  representation.  At  the 
beginning  o£  the  seventeenth  century,  the  power  o£  the  Throne  in 
England  was  great.  By  the  middle  o£  the  century,  the  Crown  had 
been  temporarily  banished,  and  by  the  end  of  the  century.  Parlia- 
ment had  become  supreme  and  modern  "representative  govern- 
ment" had  begun.  There  were  two  great  losing  causes  in  the  cen- 
tury, that  of  the  Crown  and  that  of  the  propertyless  classes.  The 
third  force,  Parliament,  reflecting  the  dominance  of  the  commercial 
classes  leagued  with  rural  Dissenters,  emerged  for  a  period  of  su- 
premacy without  interruption  (save  by  George  III)  until  its  own 
intellectuals,  the  Radicals  and  the  Fabian  Socialists,  turned  upon 
it  and  organization  of  the  poorer  classes  became  a  reality. 

A  single  chapter  cannot  hope  to  explain  the  general  movements 
of  the  two  centuries  after  Elizabeth.  But  historians  are  generally 
agreed  that  Mercantilism,  the  alliance  of  government,  capitalists, 
and  adventurers,  was  the  prevailing  economic  and  social  influence 
of  the  period  up  to  the  American  Revolution.  With  this,  though 
begun  earlier,  went  an  overlapping  of  economic  liberalism,  free 
enterprise,  and  dislike  of  government  intervention.^  After  the  loss 
of  the  American  colonies,  the  spirit  of  laissez  faire  predominated  in 
the  government,  at  least  to  the  extent  that  the  commercial  and  in- 
dustrial interests  were  not  severely  constrained  by  state  activities.  By 
the  late  nineteenth  century,  the  business  interests  had  begun  to 
worry  again. 

■"■W.  A.  Orton,  The  Liberal  Tradition  (1945),  chaps,  iv,  v,  vi;  P.  W.  Buck,  The 
Politics  of  Mercantilism  (1942). 
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VIRTUAL   REPRESENTATION   AND   THE   CROWN 

We  may  begin  our  story  of  English  representation  by  discussing  the 
early  role  of  the  Commons  and  the  Crown.  Virtual  representation 
is  defined  as  representation  founded  upon  a  vaguely  drawn  subjec- 
tive constituency  with  little  active  power.  The  term  came  into  use 
in  the  late  eighteenth  century  to  justify  the  acts  of  a  House  of 
Commons,  elections  to  which  were  controlled  by  a  few  men.  The 
Parliament  was  alleged  to  provide  all  Englishmen  with  virtual 
representation.  It  is  applied  here  to  the  ideas  of  the  Crown  also  in 
order  to  follow  better  the  shift  in  sovereignty  from  Crown  to 
Commons,  from  the  Crown's  virtual  representation  of  the  people 
to  the  ParHament's  virtual  representation  of  the  people.  The  Crown 
first  used  the  idea  to  keep  the  popular  representatives  in  their  place 
as  mere  delegates.^  Then  the  Crown  co-opted  Parliament  as  an 
organ  of  the  body  politic,  the  whole  of  which  virtually  represented 
the  nation.  Finally,  when  ohgarchy  triumphed,  the  idea  of  virtual 
representation  passed  from  the  monarch  to  the  Parliament. 

The  House  of  Commons  did  not  start  its  career  as  the  community 
of  the  nation.  The  early  principle  was  that  the  representation  should 
be  accomplished  by  the  counties  and  boroughs  sending  agents  under 
rigid  instructions  to  consult  with  the  King  and  to  render  him  finan- 
cial aid.  As  Sir  George  Lewis  put  it  when  writing  of  legal  agents: 

Representatives  of  this  description  were  the  deputies  anciently 
chosen  in  England  by  the  counties  and  boroughs  to  treat  with  the  King 
concerning  the  amount  of  money  required  for  the  service  of  the  state 
and  the  wants  of  the  crown,  which  the  several  bodies,  of  whom  they 
were  the  several  organs,  would  agree  to  grant  to  the  King.  So  com- 
pletely was  this  transaction  considered  in  the  light  of  a  bargain  between 
two  parties,  that  in  early  times  the  grant  was  made  in  the  form  of  an 
indenture,  each  estate  granting  separately;  and  the  King's  assent  (as  in 
the  case  of  a  common  grantee)  was  presumed  without  being  formally 
given.  This  proceeding  less  resembled  the  making  of  a  law,  than  a  con- 
tract between  an  individual  on  the  one  part,  and  the  committee  of  a 
company  or  a  body  corporate  on  the  other.^ 

^  L.  F.  Brown,  "Ideas  of  Representation  from  Elizabeth  to  Charles  II,"  Journal  of 
Modern  History,  XI  (1939),  23. 

^  Sir  George  Cornwall  Lewis,  Remarks  on  the  Use  and  Abuse  of  Some  Political 
Terms  (1898),  pp.  105-6.  More  modern  authorities  are  less  emphatic  on  the  impor- 
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These  earliest  representatives,  who  came  as  agents  o£  their  coun- 
ties or  corporations,  differed  from  the  magnates  who  became  even- 
tually the  House  of  Lords.  The  latter  were  their  own  agents;  their 
status  was  one  of  "presentation"  rather  than  representation.*  The 
commoners  came  as  attornati  with  sealed  letters  to  justify  their  ac- 
tions on  behalf  of  their  constituents.^  There  was  no  question  of  their 
representing  the  whole  nation;  they  represented  only  those  who 
sent  them  there,  explicitly  by  "election,"  according  to  the  King's 
writ  summoning  the  Parliament  of  1295. 

The  electorate  in  these  early  days  was  perhaps  broader  than  at 
any  time  afterward  until  the  nineteenth-century  reform  acts.  In  the 
opinion  of  the  Porritts,  any  freeholder  in  the  shire  was  entitled  to 
vote  for  a  member  of  Parliament.®  The  electoral  system  was  decen- 
tralized to  a  great  extent;  the  practice  in  each  corporation  depended 
on  its  charter  and  usages.^  In  some  boroughs  all  householders  voted. 
In  others  only  a  few  men  could  vote.  On  the  whole,  the  first  three 
centuries  of  parliamentary  representation  in  England  more  closely 
resembled  the  middle  nineteenth  century  than  they  resembled  the 
intervening  centuries.  The  vote  was  possessed  by  many,  and  the 
control  over  representatives  was  close.  Until  the  sixteenth  century, 
parliamentary  office  was  not  highly  sought.  The  poor  conditions 
of  travel,  the  lack  of  perquisites  beyond  the  rather  irregular  stipend 
which  the  constituency  was  forced  to  furnish,  and  the  straitened 
quality  of  the  position  made  necessary  the  invention  of  an  officer 
called  the  "manucaptor','  whose  task  it  was  to  escort  the  newly 
elected  member  to  the  gates  of  Parliament. 

The  representative  system,  beginning  in  the  fifteenth  century, 
saw  great  changes  which,  once  accomplished,  lasted  until  the  Great 
Reform  Bill  of  1832.  The  enclosures  cut  off  large  numbers  of  yeo- 


tance  of  the  taxing  function  of  early  Parliaments;  see,  for  example,  Stephenson, 
"Taxation  and  Representation  in  the  Middle  Ages,"  Has\ins  Anniversary  Essays  in 
Medieval  History  (1929).  But  our  concern  here  is  over  procedure. 

^ Magna  Carta,  1215,  chaps,  xii,  xiv;  W.  S.  McKechnie,  Magna  Carta  (1905), 
pp.  248-55. 

^  Maude  V.  Clarke,  Medieval  Representation  and  Consent  (1936),  p.  325;  Modus 
Tenendi  Parliamentum,  IV. 

^Edward  and  Annie  G.  Porritt,  The  Unrejormed  House  of  Commons  (1903), 
Vol.  I,  chap.  ii. 

"^  May  McKisack,  Parliamentary  Representation  of  the  English  Boroughs  during 
the  Middle  Ages  (1932),  passim;  see  also  Ludwig  Riess,  The  History  of  the  English 
Electoral  Law  in  the  Middle  Ages  (1940),  especially  chap.  iii. 
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men  from  their  roots  in  the  community  and  so  changed  the  char- 
acter of  the  electorate.  In  1430  the  40-shining  Freeholder  Act  (8  H. 
VI,  c.  7),  by  limiting  the  franchise  in  the  county  to  such  persons  as 
had  lands  or  tenements  of  the  yearly  value  of  at  least  forty  shillings, 
deprived  a  considerable  group  of  the  vote.  Towns  which  began  to 
flourish  as  trade  and  commerce  increased  were  not  represented  in 
Parliament.  The  first  burgess  to  become  Speaker  of  the  House  of 
Commons  was  appointed  during  the  reign  of  Henry  VIII.^  This 
symbolized  the  increasing  political  importance  of  the  town  repre- 
sentation. 

In  the  early  sixteenth  century  Parliamentary  office  became  more 
desirable  and  the  influence  of  money  in  elections  began  to  be  felt.^ 
Payment  of  members  became  less  frequent;  instead,  money  was 
tendered  for  the  privilege  of  holding  office.  The  large  landlords  and 
the  Crown  went  into  the  business  of  influencing  elections.  At  the 
end  of  the  fifteenth  century  local  bills  were  numerous  and  members 
of  Parliament,  in  order  to  gain  local  privileges,  were  actively  seeking 
favor  with  the  Crown.  The  influence  of  local  landlords  in  politics 
increased.^"  A  large  number  of  the  seats  in  the  Commons  came  un- 
der the  control  of  patrons;  quite  a  few  were  held  by  the  Crown, 
who  bought  and  sold  them  in  competition  with  private  borough- 
mongers;  a  large  number  were  the  property  of  closed  corporations 
with  a  suffrage  restricted  to  a  handful  of  the  most  influential  men 
in  the  community;  and  in  some  cases  the  seats  were  the  property  of 
popular  boroughs  and  subject  to  some  contest  at  election  time. 
From  the  return  of  the  writ  in  the  constituency  to  the  seating  of 
the  elected  member  in  Parliament,  the  election  process  was  subject 
to  the  greatest  degree  of  manipulation.  The  work  of  the  Long 
Parliament  in  the  middle  of  the  seventeenth  century  was  hampered 
because  it  was  the  scene  of  so  many  election  contests.^^ 

Under  the  changed  conditions.  Parliament  had  need  of  justifica- 
tion as  a  representative  body.  An  institution  which  notoriously  de- 

^  McKisack,  Parliamentary  Representation,  p.  119. 

^  The  material  in  this  paragraph  is  drawn  chiefly  from  Porritt,  The  Unreformed 
House.  See  also  the  important  work  of  J.  E.  Neale,  The  Elizebethan  House  of  Com- 
mons (1949). 

•'■*' R.  H.  Tawney,  "The  Rise  of  the  Gentry,  1558-1640,"  Economic  History  Re- 
view, XI  (1941),  I. 

•'■■'■  An  interesting  account  of  a  contested  election  during  the  Long  Parliament  is 
contained  in  Mary  Reno  Frear,  "The  Election  at  Great  Marlow  in  1640,"  Journal  of 
Modern  History,  XIV  (1942),  433. 
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rived  its  representation  from  a  few  families  and  groups  in'^^e" 
whole  of  the  land  hardly  embodied  the  ancient  idea  of  representa- 
tion as  mere  agency,  a  delegation  of  powers  from  the  constituency 
to  a  representative  who  would  reflect  its  desires  consciously  and 
energetically  in  Parliament  and  who  would  be  continuously  ac- 
countable for  his  conduct. 

A  major  show  of  authority  would  occur  if  Parliament  were  to 
take  over  the  theory  of  virtual  representation  from  the  Crown.  The 
King,  like  the  Commons,  had  originally  in  England  no  theory  of 
representing  a  corporate  community.  He  was  a  personal  sovereign, 
dealing  with  individual  barons  and  subjects.  Slowly,  by  a  variety  of 
means,  he  achieved  a  new  role  as  head  of  a  community  with  unified 
interests.  Between  the  time  of  Henry  VIII  and  that  of  Elizabeth, 
the  theory  of  the  virtual  representation  of  a  corporate  community  of 
the  nation  by  the  Crown  seems  to  have  matured.  An  early  example 
of  the  sort  of  thinking  that  would  in  time  produce  the  idea  of 
virtual  representation  is  found  in  a  homily  which  the  Commons 
offered  the  King  in  1401,  comparing  Parliament  to  a  Trinity,  the 
members  of  which  were  the  person  of  the  King,  the  Lords,  and  the 
Commons.^^ 

But  historical  evidence  seems  to  regard  such  early  cases  as  unusual, 
and  favors  the  sixteenth  century  as  the  date  for  the  vogue  of  the 
idea.  In  1522,  Fineux,  C.  J.,  declared:  "The  parliament  of  the  king 
and  the  lords  and  the  commons  are  a  corporation."  Henry  VIII 
himself  declared  that,  as  head,  he  was  joined  and  knit  together  with 
the  members  of  parliament  in  a  single  body  politic.  In  1583,  Sir 
Thomas  Smith  wrote  that  the  Parliament  ".  .  .  representeth  and 
hath  the  power  of  the  whole  realme  both  the  head  and  the  bodie. 
.  .  .  The  consent  of  Parliament  is  taken  to  be  everie  man's  con- 
sent."'^ 

The  corporate  idea,  in  itself,  cannot  reveal  which  of  the  corporate 
members  is  most  powerful  in  practice.  In  its  legal  theory  and 
imagery,  of  course,  the  Crown  is  the  head.  And  history  reveals 

■'■^  B.  Wilkinson,  "The  'Political  Revolution'  o£  the  Thirteenth  and  Fourteenth 
Centuries  in  England,"  Speculum,  XXIV  (1949),  502,  508,  fn.  16.  The  materials  o£ 
the  next  paragraph  are  drawn  from  this  article.  Cf.  L.  F.  Brown,  "Ideas  of  Repre- 
sentation from  Elizabeth  to  Charles  11";  Gaines  Post,  "Plena  Potestas  and  Consent  in 
Medieval  Assemblies,"  Traditio,  I  (1943),  355,  and  his  review  of  George  L.  Haskins' 
"Growth  of  English  Representative  Government"  in  Speculum,  XXIV  (1949),  120. 

■"■^  De  Republica  Anglorum,  I,  49. 
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clearly  the  strength  of  the  Tudor  monarchs  under  whom  the  idea 
flourished.  Parliament  was  yet  weak. 

It  should  be  said,  however,  that  all  of  those  factors  cited  pre- 
viously, factors  which  had  so  changed  the  character  of  the  repre- 
Y"  '  sentative  system  on  the  level  of  the  constituency,  may  have  con- 
tributed indirectly  to  the  establishment  of  the  very  necessary  theory 
of  parliamentary  virtual  representation.  Those  many  changes  that 
transformed  the  character  of  representation  from  delegation  to 
oligarchy  allowed  the  creation  of  a  role  for  Parliament  as  virtual 
representative  of  the  nation.  To  external  political  change  can  be 
added  internal  change  in  the  Commons.  The  idea  that  the  Com- 
mons had  an  existence  apart  from  its  individual  members,  evidenced 
certainly  by  changes  in  representative-constituent  relationships,  is 
also  manifested  by  such  events  as  the  conscious  adoption  of  the 
majority  vote  to  carry  an  issue  in  the  Commons,  noted  during  the 
reign  of  Mary. 

Von  Gierke's  generalization  fits  here:  "In  default  of  a  matured 
concept  of  the  unitary  personality  of  the  State,  and  while  the  pre- 
vailing conception  of  the  people  was  'collective,'  all  such  relations 
of  representation  could  be  construed  no  otherwise  than  in  the  sense 
of  a  true  Surrogation  or  Agency."  But  once  the  "matured  concept" 
was  achieved,  representation  became  a  "specialized  political  func- 
tion" in  which  the  organism  was  represented  by  "its  constitutionally 
appointed  member-persons."  " 

Shorn  of  their  delegative,  contractual  character,  the  members  of 
the  Commons  might  contest  more  freely   with  the  Monarch  the 
right  to  "virtually"  represent  the  national  community.  Neither  the 
{  new  Parliamentarists  nor  the  Monarch  required  "popular"  repre- 

'  sentative  devices  in  the  contest  for  power.  The  fiction  of  virtual 

representation  enabled  Parliament  as  well  as  the  Crown  to  defend 
itself  against  those  critics  who  demanded  reform  in  the  name  of 
representation. 

Edward  Coke,  privy  councillor  to  Elizabeth,  would  have  as  little 
to  do  with  devices  for  securing  representation  to  the  unrepresented 
as  would  the  great  Queen  herself.  Apart  from  the  Lords  who  have 

■•^^Otto  von  Gierke,  The  Development  of  Political  Theory  (1939),  pp.  242,  248. 
The  discrepancy  between  these  pages  and  von  Gierke's  conclusions  that  organic  rep- 
resentation did  not  appear  in  England  results,  I  believe,  from  the  fact  that  he  was 
using  a  medieval  standard  of  almost  "absorptive"  representation  to  define  his  "ma- 
tured concept." 
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their  own  House,  everyone  in  England  is  represented  in  the  Com- 
mons, he  wrote  in  his  Institutes.  But  Coke  was  already  heralding 
the  age  of  Parliamentary  supremacy  and  the  Crown  could  find 
little  consolation  in  his  theories/^ 

Both  the  Parliamentary  Party  and  the  Crown,  upholding  the 
fiction  o£  virtual  representation,  descended  into  the  political  arena, 
cash  in  hand,  jobs  in  pocket,  to  buy  or  trade  boroughs.  James  I,  in 
looking  about  for  means  of  influencing  the  electorate,  made  political 
pamphlets  of  the  writs  calling  his  first  Parliament.^^  Not  only  were 
the  constituencies  notified  of  the  election,  but  at  the  same  time  they 
were  given  all  manner  of  extraordinary  paternal  advice  on  how  the 
elections  should  be  conducted,  including  an  exhortation  that  repre- 
sentatives be  chosen  for  the  strength  of  their  monarchical  senti- 
ments. 

By  this  time,  most  of  the  county  seats  were  held  by  the  King's 
party.  The  constituencies  that  gave  the  Stuarts  the  most  trouble 
were  the  boroughs  in  which  the  Dissenters  and  commercial  interests 
were  strong.  Charles  I,  in  particular,  complained  of  the  active  com- 
mercial elements  in  Parliament  and  set  about  campaigning  against 
them.^^  But  before  he  had  had  time  to  complete  his  tasks,  the 
Commonwealth  Revolution  was  upon  him,  precipitated  by  the 
foolish  aggressions  of  Archbishop  Laud  against  the  Dissenters  and 
the  need  finally  to  call  a  parliamentary  session. 

The  prolonged  confusion  that  followed  nourished  the  imagina- 
tion of  Hobbes  as  he  wrote  Leviathan  (1651).  At  heart  a  timid 
man,  Hobbes  was  capable,  like  Machiavelli,  of  the  grossest  blas- 
phemies and  most  scathing  cynicism  with  his  pen.  He  was  con- 
cerned with  order  far  more  than  with  justice.  Of  the  fierce  and 
democratic  utopianism  of  the  Levellers,  he  had  only  this  to  say :  "Had 

^^  Institutes,  Part  IV,  i,  14.  He  wrote,  Part  II,  525,  that  "per  commen  de  tout 
royalme"  meant  "by  the  common  assent  of  the  realm  by  authority  of  parliament 
.  .  .  ;  for  it  cannot  be  per  communitatem  Angliae,  but  by  Parliament.  .  .  ."  Of 
Cardinal  Wolsey,  Coke  wrote  {Institutes,  Part  II,  625),  "he  hated  both  parliaments, 
and  the  common  lawes  (the  principall  meanes  to  keep  greatness  in  order,  and  due 
subjection  .  .  .)."  Also  see  his  comment  on  the  "Statutum  de  Westminister  Primer," 
Part  II,  156-7,  and  IV,  31. 

^^  Porritt  and  Porritt,  The  Unreformed  House,  p.  379.  On  his  speech  to  his  First 
Parliament,  James  declared:  "If  you  bee  rich  I  cannot  bee  poore,  if  you  bee  happy 
I  cannot  but  bee  fortunate,  and  I  protest  that  your  welfare  shall  ever  bee  my  greatest 
care  and  contentment."  The  Political  Wor\s  of  James  I  (ed.  C.  H.  Mcllwain,  1918), 
p.  278. 

■^'^  Porritt  and  Porritt,  The  Unreformed  House,  p.  392. 
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it  not  been  much  better  that  those  seditious  ministers,  which  were 
not  perhaps  looo,  had  been  all  killed  before  they  had  preached?  It 
had  been,  I  confess,  a  great  massacre;  but  the  killing  of  100,000  [in 
the  Civil  War]  is  a  greater."  ^^ 

His  contempt  for  representation,  born  of  the  fear  of  disorder,  re- 
sembles the  ideas  of  the  modern  Fascists.  Representation  is  not  a 
process  of  extracting  consensus  by  molding  the  state  in  the  image 
of  the  subjects;  rather,  the  state  molds  the  individuals  into  a  co- 
hesive body.  "A  multitude  of  men,  are  made  One  Person,  when 
they  are  by  one  man,  or  one  Person,  Represented.  .  .  .  For  it  is  the 
Unity  of  the  Representer,  not  the  Unity  of  the  Represented,  that 
maketh  the  Person  One."  ^'^  As  Gentile,  in  Che  Cosa  e  il  Fascismo, 
stated  the  Fascist  idea,  "The  will  of  the  free  man  coincides  with  the 
will  of  the  state."  ^° 

Historically,  Hobbes  may  have  been  more  concerned  with  bol- 
stering the  position  of  the  Stuarts  than  with  justifying  any  form  of 
government  that  existed  de  facto,  but  he  had  no  quarrel  to  pick  with 
Parliament  as  a  supreme  governing  "Representor."  "^  He  saw  an- 
archy all  about  him  if  the  actual  power  of  the  moment  were  taken 
away,  and  the  unintegrated  condition  of  English  political  institu- 
tions during  his  time  gave  strong  grounds  for  a  lack  of  faith  in  any 
ordering  of  privileges,  prerogatives,  and  rights  through  "the  rules 
of  the  game."  No  testing  of  the  general  will  is  possible,  if  subject 
and  ruler  conflict — ^"there  is  in  this  case,  no  judge  to  decide  the  con- 
troversie:  It  returns  therefore  to  the  Sword  again."  "^ 

The  old  materialist  found  little  popular  acceptance.  Suspect  to 
both  King  and  Parliament,  and  anathema  to  the  Churchmen,  his 
influence  waited  on  the  historians  of  pohtical  theory,  who  may 
point  out  that  Hobbes'  ideas  of  representation  are  prone  to  develop 
in  a  period  of  violent  and  rapid  fluctuations  among  elites.  Unfor- 
tunately, as  a  result,  Locke  chose  to  devote  some  of  his  talent  to 
the  destruction  of  a  dull  work  of  Filmer,  Patriarcha,  a  highly  popu- 

^^  English  Wor\siVl,  282.  Quoted  in  Don  M.  Wolfe,  Leveller  Manifestoes  of  the 
Puritatz  Revolution  (1944),  p.  2. 

^^  Leviathan  (ed.  1914),  p.  85. 

^"Giovanni  Gentile,  Che  Cosa  e  il  Fascismo  (1925),  p.  91.  We  speak  here  of  the 
Fascist  leader  principle,  not  of  Fascist  corporatism  which  goes  to  make  up  the  other 
principal  idea  in  Fascist  ideas  of  representations. 

^^  Leviathan,  chap,  xviii. 

^"^Ibid.,  p.  91. 
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lar  defense  of  Divine  Rights  of  Kings  which  traced  royal  descent 
from  Adam  as  the  first  absolute  pater  jamilias^^ 

The  monarchists  were  beset  on  two  sides,  on  the  one  by  the 
Parliamentarists  representing  the  upper  middle  classes,  and  on  the 
other  by  the  radical  Republican  soldier-agitators.  An  initial  com- 
bination of  the  two  broke  monarchical  strength.  Parliament's  quar- 
rel with  the  Monarch  was  economic  and  religious;  its  Presbyterian 
leaders  wanted  security  of  religion  and  property.  That  their  differ- 
ences with  the  King  were  so  limited  becomes  clear  when  we  exam- 
ine their  difficulties  with  the  radicals  of  the  Commonwealth  army. 


THE  levellers:  first  modern 

DIRECT    DEMOCRATS 

Already  we  have  perceived  indications  of  three  kinds  of  ideas  of 
representation.  There  is,  first,  the  idea  of  strict,  legal  agency  which 
prevailed  with  respect  to  Parliament  until  the  fifteenth  century  in 
England.  Second,  there  is  the  idea  of  virtual  representation,  which 
probably  had  its  inception  in  the  idea  of  the  growth  of  the  state  as 
a  form  of  corporation  and  which,  if  not  restricted,  can  serve  as  well 
to  justify  despotism  as  to  characterize  an  idealistic  performance  of 
duty.  There  is,  third,  the  idea  of  representation  as  a  fiction  without 
substance,  a  concealment  of  the  raw  facts  of  elite  control.  Each 
moves  down  the  years  with  its  impedimenta  of  strictures  and 
claims. 

Of  the  three  general  conceptions  of  representation,  that  which  had 
greatest  stress  and  development  in  the  colonies  proceeded  from  the 
idea  of  strict  delegation  of  powers.  Its  first  complete  presentation  in 
public  discussion  occurred  during  the  Commonwealth  period,  when 
its  chief  proponents  were  the  Levellers,  one  of  the  groups  of  radical 
Puritans.  Although  prominent  in  English  hfe  for  only  a  short 
period,  and  drawn  principally  from  the  rank  and  file  of  the  New* 
Model  Army,  the  Levellers  left  a  lasting  mark  on  English  and 
American  political  theory.  They  were  feared  and  hated  by  the 
Presbyterian  Parliament,  which  possessed  power  through  their  force 

^^  Locke  himself  {Second  Essay  on  Civil  Government,  chap,  xiii,  sec.  151),  reduces 
monarchical  representation  to  its  final  English  proportions:  "The  image,  phantom,  or 
representative  of  the  commonwealth,  acted  by  the  will  of  the  society  declared  in  its 
laws,  and  thus  he  has  no  will,  no  power,  but  that  of  the  law." 
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of  arms,  for  their  fierce,  religious  democracy  did  not  stop  short  of 
castigating  King,  ParUament,  or  army  leaders.  The  time  came  when 
Cromwell,  increasingly  intolerant  of  their  demands  and  pressed  by 
a  Parliament  which  more  and  more  desired  the  security  of  mon- 
archy against  "anarchists,"  used  martial  discipline  against  their  ac- 
tivities in  the  army,  but  they  had  already  found  time  and  oppor- 
tunity to  state  their  case  before  the  English  people.  The  last  years 
of  the  Commonwealth  and  the  Dictatorship  were  not  of  their 
making,  nor  was  the  Restoration  friendly  toward  their  ideas;  and 
in  England  it  was  not  until  another  century  passed  that  the  Radicals 
took  up  Leveller  ideas  of  representation.  However,  their  influence 
was  felt  by  Harrington,  Sidney,  and  Locke.  Most  strikingly,  their 
ideas  found  a  home  in  certain  of  the  American  colonies  where  po- 
litical leaders  such  as  William  Penn  and  Roger  WilHams  gave 
them  voice. 

The  Levellers  had  no  faith  in  Kings  or  Lords,  nor,  significantly 
in  the  House  of  Commons  as  then  constituted.  In  the  Leveller  Mani- 
festoes, collected  by  Don  M.  Wolfe,  this  and  many  of  the  points  to 
follow  are  well  illustrated.  The  faith  of  the  Levellers  lay  in  the 
people  by  the  laws  of  reason  and  nature.  "In  nature  and  reason, 
there  is  none  above,  or  over  another,  against  mutuall  consent  and 
agreement."  ""*  They  believed  that  man  is  rational  and  that  the  law 
of  reason  is  inviolable  by  representatives  of  any  sort.^^  The  power  of 
Parliament  is  consequently  null  against  the  will  of  the  people.'^ 

Therefore,  the  only  true  representation  is  a  relationship  of  delega- 
tion, tight  control,  and  ready  recall.  "Wee  are  your  Principals  and 
you  our  agents,"  asserts  Lilburne  to  the  Presbyterian  Parliament 
which  is  holding  him  prisoner  in  the  Tower. 

Wee  are  well  assured,  yet  cannot  forget,  that  the  cause  of  our 
choosing  you  to  be  Parliament-men,  was  to  deliver  us  from  all  kind  of 
Bondage,  and  to  preserve  the  Commonwealth  in  Peace  and  Happinesse: 
For  effecting  whereof,  we  possessed  you  with  the  same  Power  that  was 
in  our  selves,  to  have  done  the  same;  For  we  might  justly  have  done  it 
our  selves  without  you,  if  we  had  thought  it  convenient;  choosing  you 

^*  "Regall  Tyrannic  Discovered"  (1646),  Wolfe,  Leveller  Manifestoes,  p.  17.  The 
tracts  and  pages  cited  in  the  following  paragraphs  are  from  Wolfe's  edition. 

^^  "An  Appeale  from  the  degenerate  Representative  Body  of  the  Commons  of 
England  Assembled  At  Westminster"  (1647),  pp.  157  S. 

^^  See  "An  Appeale,  etc." 
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(as  Persons  whom  wee  thought  fitly  quallified,  and  Faithful!),  for  avoid- 
ing some  inconveniences.^'^ 

If  this  statement  is  compared  with  that  of  Sir  Thomas  Smith 
cited  previously,  it  is  apparent  that  the  relation  between  representa- 
tives and  represented  was  construed  by  Lilburne  in  a  manner  more 
precise,  although  the  relation,  by  its  very  precision,  lacks  realism. 
He  believed,  however,  that  the  emphasis  on  agency  must  be  made 
in  order  to  prevent  usurpation  of  power.  For  the  first  time,  English 
political  thinkers  were  feeling  the  biting  edge  of  Parliamentary 
oligarchy,  and  they  felt  that  devices  must  be  made  into  law  if  the 
true  representation  of  the  people  was  to  be  ensured. 

Property  was  declared  to  be  a  natural  right,  but  this  was  empha- 
sized to  defend  themselves  from  accusations  of  "anarchism"  and 
"lawlessness"  and  to  prevent  their  being  associated  with  the  Diggers, 
a  communistic  sect,  rather  than  to  establish  their  vested  interests. 
In  the  Petition  of  September  11,  1648,  the  Levellers  demanded  of 
the  Commons  at  one  and  the  same  time  "That  you  would  bound 
yourselves  and  all  future  Parliaments  from  abolishing  Propriety, 
levelling  mens  Estates,  or  making  all  things  common,"  and  "That 
you  would  have  laid  open  all  late  Inclosures  of  Fens,  and  other 
Commons,  or  have  enclosed  them  only  or  chiefly  to  the  benefit  of 
the  poor."  ^^  Demands  against  monopoly,  excises,  imprisonment  for 
debt,  and  so  forth,  evidence  that  the  Levellers  were  truly  the  voice 
of  economic  liberalism,  of  small  enterprise  and  the  small  farmer. 
Walwyn  wrote  that  he  was  not  a  communist  and  "that  he  wished 
only  those  reforms  that  would  allow  every  one  who  labored  in  so 
plentiful  a  land  as  England  to  earn  a  comfortable  subsistence."  ^^ 

"By  naturall  birth,"  wrote  Overton  in  An  Arrow  Against  All 
Tyrants,  "all  men  are  equally  and  alike  borne  to  like  propriety, 
liberty  and  freedom  .  .  .  every  man  by  nature  being  a  King,  Priest 
and  Prophet  in  his  owne  naturall  circuite  and  compasse."  ^° 

Out  of  the  laws  of  nature  come  the  rationality  of  man  and  the 

^'^  From  Don  M.  Wolfe,  Leveller  Manifestoes  of  the  Puritan  Revolution,  p.  113. 
Copyright  1944  by  Don  M.  Wolfe.  Reprinted  by  permission  of  Don  M.  Wolfe. 

28  P.  288. 

2^  "Walwyn's  Just  Defense"  (1649),  p.  58.  See  Christopher  Hill  et  al.,  The  Eng- 
lish Revolution,  1640  (1940),  especially  chap,  ii,  on  "Contemporary  Materialist 
Interpretations  of  Society  in  the  English  Revolution,"  wherein  a  Marxist  interpreta- 
tion is  applied  to  segregate  the  interests  struggling  for  power. 

^°  Wolfe,  Leveller  Manifestoes,  p.  11. 
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social  compact,  made  by  equal  men  who  are  socially  inclined  and 
well-disposed  towards  one  another.^^  Since  reason  is  the  true  quaUty 
of  men,  no  other  qualification  for  the  vote  is  necessary.  The  fran- 
chise becomes  for  the  first  time  a  natural  right,  rather  than  a  right 
attached  to  land  or  to  property.  The  demand  for  universal  man- 
Jiflodr-suflrage,  voiced  in  the  First  Agreement  of  the  People,  and 
defended  with  vigor  by  Rainsborough  in  the  debates  with  Ireton 
and  Cromwell,  was  modified  to  some  extent  in  the  Agreement  of 
1648  by  requirement  of  occupational  independency.  Probably  the 
later  modifications  followed  attacks  against  the  Levellers  for  being 
"subversive"  of  the  social  order.  But  again  in  the  third  Agreement 
of  1649  we  find  that  Parliament  is  to  be  chief  authority  of  England 
and  is  to  consist  of  four  hundred  representatives  "in  the  choice  of 
whom  (according  to  naturall  right)  all  men  of  the  age  of  one  and 
twenty  years  and  upwards  (not  being  servants,  or  receiving  alms, 
or  having  served  the  late  King  in  Arms  or  voluntary  Contributions) 
shall  have  their  voices."  ^ 

The  second  Agreement  contains  a  detailed  mathematical  sub- 
division of  the  nation  for  the  purposes  of  representation,  and  dele- 
gates are  to  be  chosen  on  the  basis  of  population.^^ 

No  representative  holding  a  paid  ofBce  of  the  state  can  be  eligible 
to  retain  his  seat,  nor  may  "Lawyers,  those  vermine  and  caterpillars 
.  .  .  the  chief  bane  of  this  poor  Nation,"  practice  law  while  sitting 
as  delegates.^* 

Elections  are  to  be  efficiently  administered  to  avoid  the  corrupt 
practices  which  had  disfranchised  and  discommoded  so  many  elec- 
tors in  the  past  and  made  elections  in  most  cases  a  farce.  Details  of 
administration  were  prescribed. 

Parties  are  considered  as  factions  fighting  over  spoils,  and  there  is 
no  conception  of  the  party  system  which  later  grew  up.  Such  fac- 
tionahsm  is  to  be  avoided  by  forbidding  office-holders  to  be  Mem- 
bers of  Parliament.  The  management  of  the  aflFairs  of  state  are  to 
be  placed  in  the  hands  of  a  "Councell  of  State"  which  will  hold 
office  for  the  duration  of  the  single  parliament.  The  House  of 
Lords,  of  course,  is  nowhere  provided  for.  No  town  is  to  have  a 

^^  "The  Free-Mans  Freedome  Vindicated,"  p.  8. 

^^Pp.  402-03. 

^^  This  is  a  cardinal  demand  of  the  Levellers;  cf.  First  Agreement,  p.  226. 

^*  Officers'  "Agreement  of  the  People"  (1649),  p.  343;  also  pp.  271,  299. 
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public  official  imposed  on  it,  but  will  have  freedom  to  elect  all  of 
its  administrative  officials.^ 

'The  third  Agreement  provides  for  annual  elections  of  parliament 
and  annual  elections  of  all  local  officials.^^  Nor  may  a  member  of 
parliament  succeed  himself.  In  fact,  a  type  of  recall  is  recommended 
whereby  elected  County  Commissioners  may  hear  an  impeachment 
and  bring  representatives  to  trial  for  excesses  of  power.^^  Justices  of 
the  peace  are  to  be  elected  and  Parliament  is  not  to  constitute  a 
court.  Furthermore,  in  view  of  the  Levellers'  experience  as  soldiers, 
officers  are  to  be  elected  by  the  voters  of  the  localities  raising  the 
troops.^^  Parish  ministers,  too,  are  to  be  popularly  elected,^^  and,  in 
at  least  one  pamphlet,  complete  toleration  of  Dissenters  and  Papists 
alike  was  demanded,  a  concession  that  neither  Milton  nor  the  other 
Independent  leaders  would  have  admitted.^" 

It  is  obvious  that  the  Levellers  had  no  intention  of  trusting  much 
power  to  the  courts.  Their  hatred  of  lawyers  and  of  the  complicated 
ritual  of  the  law  is  evident  in  many  places.  They  removed  the 
creation  of  the  courts  from  Parliament,  which  in  itself  was  enough 
to  diminish  the  prestige  of  the  courts,  and  then  proceeded  to  lay 
down  a  number  of  limitations  on  the  supreme  authority  of  Parlia- 
ment itself.*^  Many  of  these  limitations  were  aimed  at  specific  abuses 
of  the  Presbyterian  Parliament,  that  "Conspiracy  ...  of  lawlesse, 
unlimited  and  unbounded  men.  .  .  ."*^ 

Unhappily  for  the  cause  of  the  Levellers,  they  were  an  artificial 
class  which  could  not  organize  on  any  permanent  basis  outside  the 
ranks  of  the  army.  The  enclosures  had  already  destroyed  a  large 
number  of  the  yeomen  farmers  who  might  have  sustained  the 
reformers.  The  "sturdy  beggars,"  whose  interests  concerned  the 
Levellers  too,  were  in  no  state  to  furnish  support  to  a  political  move- 
ment. Thus,  when  the  Levellers  were  finally  repressed  within  the 
army  itself,  their  proposals  became  diffused  and  cloudy,  no  longer 
representing  the  interests  of  a  particular  class.  We  find  their  ideas  in 
Harrington,  Sidney,  and  Locke,  but  greatly  modified.  For  the  next 

^^  Third  "Agreement  o£  the  People"  (1649),  p.  408. 

2^  iMd.,  pp.  400  fl. 

^^  "An  Appeale,"  p.  189. 

^^  Third  "Agreement  of  the  People,"  p.  409. 

^^  Ibid.,  p.  408.  Also,  The  Petition  of  March,  1647,  p.  140. 

*°  "No  Papist  nor  Presbyterian"  (1648),  p.  307. 

*^  Third  "Agreement,"  pp.  406  fl. 

*^  "Rash  Oaths  Unwarrantable,"  p.  29. 
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clear  statement  of  them,  we  must  wait  for  some  of  the  American 
revolutionaries,  the  late  eighteenth-century  English  Radicals,  and 
the  French  Revolution.  We  shall  refer  to  their  general  idea  of  de- 
mocracy as  "direct  democracy,"  and  their  idea  of  representation  as 
"direct  representation,"  keeping  in  mind  that  direct  democrats  typ- 
ically believe  that  representation  is  only  a  device  "for  avoiding  some 
inconveniences." 

James  Harrington  resembles  the  Levellers  in  so  far  as  he  advo- 
cated in  his  Oceana  (1656)   uniform  suffrage  and  apportionment 
laws,  the  use  of  government  power  to  break  down  the  monopoly  of 
,    the  land  by  a  few,  rotation  in  office,  and  election  by  secret  ballot,  to 
4  '^   mention  a  few  Leveller  principles.  On  the  other  hand,  his  division 
k  V      \  °^  ^^  power  in  society  into  the  forces  of  property  and  intellect  made 
i^f^'  him  important  to  those  American  Federalists  who  were  seeking  to 
x'    ,1^'j^    ^''     understand  the  position  of  property  in  the  state.  They  seem  not  to 
^«  '      !,''         have  been  convinced,  however,  that  his  election  provisions  were 
J-  quite  the  way  to  perpetuate  the  pre-eminence  of  property.*^  Fur- 

y.^-  thermore,  Harrington  was  still  thinking  in  medieval  terms,  of  a 

w  society  of  established,  albeit  equal,  orders,  with  the  equality  in  land 

as  the  basis  for  the  "balance"  which  was  to  support  the  state.*^  His 
city  governments  were  to  be  based  on  gilds.*'^ 

The  gild  idea,  like  the  landed-interest  idea,  was  destined  to  fail 
because  of  the  Industrial  Revolution.  The  late  medieval  gilds  in 
England  were  never  all-powerful  in  local  affairs.  They  were  tight 
unions  of  tradesmen  and  artisans  with  powers  to  set  wages,  prices, 
and  periods  of  apprenticeship.  In  a  few  cases  certain  gilds  were 
given  representation  on  town  councils  or  given  judicial  authority 
to  enforce  trade  customs.  But  they  were  always  subordinate  to  the 
laws  of  the  kingdom  and  the  ordinances  of  the  towns,  and  gener- 
ally, their  political  power  came  from  their  character  as  pressure 
groups.  In  Harrington's  time,  they  did  not  offer  a  real  threat  to 
unitary  authority,  as  they  had  been  declining  in  influence  for  a 
century.  Changed  economic  conditions  rather  than  the  government 
(which  favored  gilds)  rendered  them  impotent.*'' 

*^  Theodore  W.  Dwlght,  "James  Harrington,"  Political  Science  Quarterly,  II 
(1887),   13. 

**  James  Harrington,  Oceana,  ed.  by  S.  B.  Liljegren  (1924),  pp.  53,  65  ff.,  passim. 

*^  Ibid.,  pp.  159-61. 

*®  Stella  Kramer,  "The  English  Craft  Gilds  and  the  Government,"  Columbia 
University  Studies,  XXIII   (1905),  445;  Charles  Gross,  Gild  Merchant  (1890). 
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Locke  dropped  Harrington's  medieval  orders  and  worked  instead 
on  ttie  imposing  new  concept  of  the  majority  principle.  If  he  was 
wholly  or  in  large  part  responsible  for  the  Constitutions  of  the 
Carolinas  (and  most  agree  that  he  was),  his  resemblance  to  Har- 
rington is  enhanced,  for  the  estates  were  prominent  in  the  projected 
representative  system.  The  constitutions  seem  to  reflect  an  idea  of  a 
religiously  tolerant  but  late-feudal  society,  with  a  predisposition  to 
favor  landed  wealth.*'^ 

But  Locke's  Second  Essay  on  Civil  Government  (1689)  was  con- 
cerned principally  with  the  right  of  revolution  (already  accom- 
plished) and  the  right  of  property  (never  to  be  assailed).  Both  are 
in  the  nature  of  the  original  human  condition  and  the  social  con- 
tract which  binds  men  together.  Having  established  that  no  sover- 
eignty is  superior  to  those  two  principles  of  government,  Locke 
contributed  a  great  deal  to  the  doctrine  of  consent  and  to  the  security 
of  the  propertied  classes,  but  little  to  the  political  process  under 
which  ideas  of  representation  are  formulated.  For  to  remove  from 
political  debate  those  two  issues  is  to  cut  the  heart  out  of  the  con- 
troversy over  representation  to  an  extent  almost  rivaling  the  work 
of  Hobbes.  Representation  then  consists  of  the  maintenance  of 
government  in  accord  with  the  fundamentals  of  human  nature — 
consent  (to  be  tested  only  by  revolution)  and  property  (to  be  main- 
tained by  parliamentarism).*^  The  representative  is  no  more  than 
the  executor  of  the  power  of  the  collectivity.  No  more  than  the 
"joint  power  of  every  member  of  the  society"  is  given  up  to  the 
legislator.*^ 

But  there  is  a  different  Locke  and  it  is  well  that  he  did  not  treat 
representation  in  detail.  His  theory  of  social  contract  would  involve 
him  in  difficulties,  for  it  implies  a  competency  to  the  majority  which 
cannot  be  mechanically  subordinated  to  his  precious  values.^"  Not 
only  can  Locke's  majority  be  construed  to  have  a  power  and  scope 
far  beyond  that  ordinarily  ascribed  to  it,  but  other  ideas  of  repre- 
sentation. Leveller  in  spirit,  are  manifest.  Thus  he  sternly  inhibits 

*'' John  Locke,  Fundamental  Constitutions  for  the  Govei-nment  of  Carolina  (1669). 
He  was  closely  associated  at  this  time  with  his  friend  and  patron,  the  Earl  of 
Shaftesbury,  who  is  also  noteworthy  here  for  being  the  probable  instigator  of  the 
general  effort  to  instruct  members  of  Parliament  in  the  elections  of  1681.  See  C.  S. 
Emden,  The  People  and  the  Constitution  (1933),  p.  15. 

■^^  See  especially,  Second  Essay  on  Civil  Government,  chap.  xi. 

^^  Second  Essay,  p.  184. 

^°W.  Kendall,  John  Loc\e  and  the  Doctrine  of  Majority  Rule  (1941). 


2  8  Public  and  Republic 

the  arbitrary  executive  practice  of  delaying  or  preventing  the  as- 
semblage of  the  legislature  according  to  its  whim.  Such  executive 
prerogative  is  a  convenience,  not  an  evidence  of  executive  superiority 
over  the  legislature.  Although  it  would  be  preferable  for  the  assem- 
bly to  meet  regularly  at  intervals  neither  too  short  nor  too  long,  the 
occasional  need  for  emergency  prorogations  might  justify  assign- 
ment of  the  calling  to  the  executive.^^ 

Locke  proposes  another  function  of  the  executive,  one  which  the 
English  legislature  found  incompatible  with  its  privileges,  as  did  the 
later  American  legislature  until  the  Congressional  Apportionment 
Act  of  1930.  In  the  face  of  a  lamentable  inequality  of  representation 
and  in  the  absence  of  legislative  action  to  remedy  the  condition,  the 
executive  may  disregard  custom  in  favor  of  reason  and  decree  a 
just  representation.  For  "whatsoever  shall  be  done  manifestly  for 
the  good  of  the  people,  and  establishing  the  government  upon  its 

true  foundations  is,  and  always  will  be,  just  prerogative."  ^^  . 

V 

VIRTUAL  REPRESENTATION  AND  THE 
PARLIAMENTARY    OLIGARCHY 

The  Levellers  were  but  a  faint  echo  in  English  life  for  a  century 
after  this  time.  In  the  meantime,  disputes  over  representation  were 
a  kind  of  internecine,  though  not  ruinous,  warfare  among  the 
oligarchs,  landed  and  commercial.  When  the  populists  again  raised 
their  voices,  the  ranks  of  the  ruling  classes  closed  and  formed  be- 
hind the  idea  that  they  were  the  virtual  representatives  of  the  na- 
tion. The  eighteenth  century  was  dominated  on  their  behalf  by  the 
solid  conservatism  of  Swift,  the  dogmatic  bombast  of  Johnson,  and 
the  magnificent  oratory  of  Burke. 

Algernon  Sidney  is  a  fitting  transitional  figure  for  our  purposes. 
He  was  much  more  conservative,  despite  his  republicanism,  than 
the  Levellers,  but  was  still  preoccupied  with  the  problem  of  the 
responsibility  of  the  representative  to  his  constituents,  and  in  his 
Discourses  on  Government  Sidney  gave  a  more  lengthy  treatment 
to  that  problem  than  we  have  hitherto  encountered.  He  died  in 
1683,  the  Revolution  establishing  the  final  supremacy  of  Parliament 

^^  Second  Essay,  sees.  154-6. 
^^  Ibid.,  sees.  157-8. 


II    English  Ideas  in  Colonial  Times  29 

occurred  in  1688,  Locke's  Second  Essay  on  Government  appeared  in 
1689,  and  the  "Discourses"  were  finally  published  in  1698. 

From  the  insistence  on  strict  delegation  common  to  the  Levellers, 
Sidney  has  wandered  into  a  compromise.  The  delegates  are  re- 
stricted and  controlled;  but,  if  they  believe  firmly  in  a  view  contrary 
to  that  of  their  constituents,  they  may  uphold  their  own  view  and 
take  the  consequences  in  the  election  to  follow — caveat  actor. 

The  legislative  power,  therefore,  that  is  exercised  by  the  parlia- 
ment, cannot  be  conferred  by  the  writ  of  summons,  but  must  be  es- 
sentially and  radically  in  the  people,  from  whom  their  representatives 
and  delegates  have  all  that  they  have. 

Sidney  then  quotes  an  imaginary  critic  as  saying  the  people 

"must  only  choose,  and  trust  those  whom  they  choose,  to  do  what  they 
list:  and  that  is  as  much  liberty  as  many  of  us  deserve  for  our  irregular 
elections  of  burgesses." 

Retorts  Sidney, 

This  is  ingeniously  concluded:  I  take  what  servant  I  please, 
and,  when  I  have  taken  him,  I  must  suffer  him  to  do  as  he  please.  .  .  . 
And  if  I  am  free  in  my  private  capacity  to  regulate  my  particular  affairs 
according  to  my  own  discretion,  and  to  allot  to  each  servant  his  proper 
work,  why  have  not  I,  with  my  associates,  the  freemen  of  England,  the 
like  liberty  of  directing  and  limiting  the  powers  of  the  servants  we  em- 
ploy in  our  public  affairs  .^^ 

But  Sidney  then  distinguishes  between  the  Netherland  and  Swiss 
governments,  which  are  federal,  and  the  English,  which  is  national. 
He  decides  that  "it  is  not  therefore  for  Kent  or  Sussex,  Lewis  or 
Maidstone  but  for  the  whole  nation,  that  the  members  chosen  in 
those  places  are  sent  to  serve  in  Parliament.  And  though  it  be  fit 
for  them  as  friends  and  neighbors,  so  far  as  may  be,  to  hearken  to 
the  opinions  of  the  electors  for  the  information  of  their  judgments, 
and  to  the  end  that  what  they  shall  say  may  be  of  more  weight, 
when  every  one  is  known  not  to  speak  his  own  thoughts  only,  but 
those  of  a  great  number  of  men,  yet  they  are  not  strictly  and  prop- 
erly obliged  to  give  account  of  their  actions  to  any,  unless  the  whole 
body  of  the  nation  which  they  serve,  and  who  are  equally  con- 
cerned in  their  resolutions,  could  be  assembled."  Since  this  is  not 

^^  "Discourses  on  Government,"  The  Wor\s  of  Algernon  Sidney  (1772),  p.  496. 
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practical,  "the  only  punishment  to  which  they  are  subject,  if  they 
betray  their  trust,  is  scorn,  infamy,  hatred,  and  an  assurance  of 
being  rejected,  when  they  shall  again  seek  the  same  honour,"  ^* 

He  concludes  that  nothing  forbids  the  instruction  of  delegates, 
"but  the  less  we  fetter  them  the  more  we  manifest  our  own 
rights." '' 

Thus,  in  Sidney  we  have  a  conflict  between  the  fears  and  high 
hopes  of  the  direct  democrats  for  all  men,  and  the  reiteration  under 
the  last  of  the  ambitious  Stuarts  of  that  doctrine  formerly  of  the 
Crown,  the  doctrine  of  virtual  representation,  which  from  now  on 
is  used  in  defense  of  the  parliamentary  status  quo  against  all  at- 
tempts at  reform  of  representation.  In  1704  Charles  Davenant  in  his 
Essays  Upon  Peace  at  Home  and  War  Abroad  wrote:  "When  the 
commonalty  have  once  made  their  choice  [of  representatives],  their 
whole  power  is  devoted  and  delegated;  and  whether  their  repre- 
sentatives do  well  or  ill,  their  princes  are  to  judge"  since  the  King 
can  call  or  dissolve  them.^^ 

Sidney  shows  only  the  beginning  of  the  confusion  that  beset 
theories  of  representation  in  England  between  the  Restoration  and 
the  advent  of  the  vigorous  Radicals  in  1769.^^  The  absence  of  large 
issues  concerning  representation  during  a  period  which  saw  the 
most  corrupt  election  system  ever  known  to  England  is  explained 
by  the  fact  that,  for  many  years  after  the  Commonwealth  revolu- 
tion, the  ruling  classes  in  Parliament  saw  clearly  that  a  standardiza- 
tion, rationalization,  and  liberalization  of  the  representative  system 
would  be  an  invitation  to  political  power  of  groups  distinctly  op- 
posed to  their  interests.  This  is  not  true  of  all  party  issues.  W.  E.  P. 
Lecky,  in  his  monumental  History  of  England  in  the  Eighteenth 
Century,  has  indicated  that  there  were  differences  between  the 
Whigs  and  Tories,  whatever  the  political  wags  and  critics  had  to 
say  about  them.^^  The  Whigs  were  the  party  of  parliamentary  su- 
premists,  the  Tories  to  a  large  extent  Jacobite.  The  Whigs'  "function 

^*  Ibid.,  p.  497. 
^^  Ibid.,  p.  499. 

^^  Charles  Davenant,  Essays  Upon  Peace  at  Home  and  War  Abroad  (1704),  in 
Wor\s  (1771),  Vol.  IV,  p.  294. 

^"  Philip  A.  Gibbons,   Ideas  of  Political  Representation  in  Parliament,  i66o-i8j2 

(1914)- 

^^W.  E.  P.  Lecky,  A  History  of  England  in  the  Eighteenth  Century  (1888), 
Vol.  I,  pp.  2-5. 


II    English  Ideas  in  Colonial  Times  3 1 

was  to  watch  over  the  interests  o£  the  commercial  classes  and  of  the 
Nonconformists,"  while  the  Tories  represented  "essentially  the  party 
of  the  landed  gentry  and  of  the  Established  Church."  And  the 
Whigs  were  more  concerned  than  were  the  Tories  with  asserting 
the  freedom  of  the  press. 

Both  parties  represented  wealth,  not  small  wealth,  but  wealth  with 
connections  in  and  around  the  government.^^  They  had  vast  num- 
bers of  retainers,  but  the  depth  and  independence  of  the  groups 
they  represented  were  shallow  and  small.  It  is  significant  that  they 
were  not  divided  continually  by  conflict  over  "laissez  faire"  and  al- 
ternated in  their  attitudes  toward  the  numerous  foreign  imbroglios. 

The  existing  system  of  representation  allowed  both  Whigs  and 
Tories  to  contend  for  power  with  relative  freedom,  landed  wealth 
being  matched  against  commercial  wealth  or  various  combinations 
of  both.  The  King  descended  sometimes  into  the  political  arena 
and  then  his  interference  became  a  political  matter  to  the  party 
opposing  him,  George  III  was  especially  astute  at  this  practice,  al- 
though he  found  the  electioneering  was  costing  him  a  large  part  of 
his  income.  During  the  whole  of  the  eighteenth  century  a  large 
majority  of  the  seats  in  the  House  of  Commons  were  sham  con- 
stituencies or  nomination  boroughs,  responsible  to  single  individuals, 
the  Crown,  or  at  best  a  handful  of  men.  By  the  turn  of  the  nine- 
teenth century,  roughly  thirty  electoral  districts  in  England  with 
some  60  seats  out  of  371  had  an  electorate  in  excess  of  four  hundred. 
According  to  Bentham,  in  his  Plan  of  Parliamentary  Reform  in  the 
early  part  of  the  nineteenth  century,  "There  are  three  descriptions 
of  influential  persons,  by  whom  freedom  of  suffrage  is  destroyed, 
and  its  opposite  spuriousness  produced,  .  .  .  The  proprietor  .  .  . 
The  terrorist  .  .  .  The  corruptionist."  ^°  Of  the  large  number  of 
patron-controlled  seats,  the  Porritts  say  that  there  were  three  types 
of  patron-Member  relations:  (i)  strict  control  (most  numerous); 
(2)  seats  held  through  friendship  (with  few  restrictions  on  voting 
but  with  a  natural  affinity  of  viewpoint) ;  and  (3)  purchased  seats 
bringing  independence  to  the  purchaser.^^ 

There  were  few  prominent  exponents  of  any  theory  of  representa- 

®®  The  material  in  these  paragraphs  is  best  covered  in  Porritt  and  Porritt,  The  Un- 
rejormed  House;  Lecky,  A  History  of  England. 

®°  Jeremy  Bentham,  Plan  of  Parliamentary  Reform  (1817),  p.  116. 
®^  Porritt  and  Porritt,  The  Unreformed  House,  p.  311. 
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tion  apart  from  virtual  representation,  the  belief  that  the  social  and 
political  system  of  England  at  that  time  could  produce  a  body  of 
men  in  Parliament  who  reflected  the  true  sentiment  of  the  nation. 
Sporadic  debate  occurred  from  time  to  time  on  the  length  of  tenure 
of  Parliament  but  here  again  the  sides  were  determined  by  the 
exigencies  of  the  hour,  both  the  Whigs  and  the  Tories  being  quite 
content  and  even  determined  to  lengthen  the  duration  of  parlia- 
ments when  they  controlled  them.^^ 

The  chief  issue  among  theorists  of  representation  in  the  first  part 
of  the  eighteenth  century  was  the  half-hearted  one  of  land,  rather 
than  other  forms  of  wealth,  as  a  basis  for  the  suffrage  and  for 
holding  office.*^^  The  issue  was  a  "half-hearted"  one  because  land 
was  available  to  any  one  with  the  money  to  purchase  it;  the  com- 
mercial classes  by  then  could  easily  afford  such  expenditures.  Fur- 
thermore, the  growth  of  a  proprietary  notion  of  parliamentary  seats 
put  the  seats  on  the  open  market  where  they  could  be  had  by  any- 
one who  could  pay  the  price  for  them. 

The  feeling  that  land  was  the  basis  for  representation  had  its 

igins  in  the  original  county  representation  of  England,  and  we 
find  writers  referring  nostalgically  and  mystically  to  that  age-old 
tradition  at  a  time  when  the  patent  facts  of  politics  proved  it  weak.^ 
Swift  wrote  that  "Law  in  a  free  country  is,  or  ought  to  be,  the  de- 
termination of  the  majority  of  those  who  have  property  in  land." 
Davenant  held  that  "the  right  strength  of  this  kingdom  depends 
upon  the  land,  which  is  infinitely  superior,  and  ought  much  more  to 
be  regarded  than  our  concerns  in  trade."  "^^  And  Defoe  stated  in  The 
Original  Power  of  the  Collective  Body  of  the  People  of  England 
(1701)  that  the  freeholders  were  the  real  owners  of  the  country  and 
that  if  the  King  owned  all  the  land  of  the  country,  he  would  rightly 
rule  alone,  be  supreme,  and  there  would  be  no  recourse  from  his 
actions. 

In  the  remarkable  case  of  Ashby  v.  White,  in  1703,^^  several  per- 
tinent issues  were  clarified.  Ashby,  formerly  possessed  of  a  vote  as 
a  burgher,  was  denied  a  vote  by  the  election  officials  because  he  was 

^^  Lecky,  A  History  of  England,  pp.  5-6. 

^^  H.  E.  Witmer,  The  Property  Qualification  of  Members  of  Parliament  (1943). 
^*  Cf .  Paul  Mantoux,  The  Industrial  Revolution  in  the  Eighteenth  Century  (1928), 
p.  190. 

^^  Lecky,  A  History  of  England,  p.  249. 

^■^S.  C.  Holt  524  (1703),  2  Lord  Raymond  938,  i  Hs.  of  Lds.,  417. 
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generally  reckoned  by  the  town  authorities  to  be  an  unsubstantial 
citizen.  King's  Bench  refused  him  redress  at  law,  despite  the  im- 
portant dissent  of  Chief  Justice  Holt,  because  the  majority  felt  that 
it  could  not  encroach  on  the  jurisdiction  of  the  House  of  Commons 
over  matters  of  suffrage,  that  no  suit  lies  against  a  judge  and  that 
the  election  officials  were  in  the  character  of  judges,  and  that  no 
damages  were  proved  by  Ashby.  Furthermore,  precedents  were 
lacking. 

However,  Holt,  in  an  opinion  later  upheld  on  appeal  by  the 
House  of  Lords,  declared  for  Ashby. 

The  election  of  knights  belongs  to  the  freeholders  of  the  counties 
and  it  is  an  original  right  vested  in  and  inseparable  from  the  freehold, 
and  can  no  more  be  severed  from  their  freehold,  than  the  freehold  itself 
be  taken  away.  ...  As  for  citizens  and  burgesses,  they  depend  on  the 
same  right  as  the  knights  of  shires,  and  differ  only  as  to  the  tenure,  but 
the  right  and  manner  of  their  election  is  on  the  same  foundation. 

The  right  of  choosing  burgesses  in  towns  where  that  right  is  held 
from  tenure  in  burgage  is  a  real  right,  as  in  the  county  franchise, 
but  where  the  town  is  incorporated  under  a  charter,  the  right  is  a 
personal  one  and  comes  from  custom  or  the  charter.  Though  the 
right  be  in  the  body  politic,  "the  exercise  and  enjoyment  of  this 
right  is  in  the  particular  members."  Thus  the  right  exists  and  must 
have  a  remedy.  Parliament  would  probably  not  admit  Ashby 's  case 
and  therefore  we  must  admit  it,  Holt  declared.  His  opinion  shows 
clearly  the  vast  strength  of  the  idea  of  representation  of  the  land 
and  the  potential  weakness  in  the  representation  of  movable  prop- 
erty. For  the  latter  right  is  personal  and  is  less  easy  to  define  and 
defend  since  it  rests  on  "charter  and  custom." 

.This  emphasis  on  the  land  as  a  source  of  representation  is  feudal 
in  origin.  The  substance  of  the  community  lay  in  its  land  and  the 
owners  of  the  land  were  the  true  voices  of  the  community.  As  long 
as  the  static  feudal  and  post-feudal  landholding  structure  remained, 
the  idea  of  the  intimate  connection  of  land  and  suffrage  had  a  close 
relationship  to  the  actual  state  of  life.  The  trouble  began  only  with 
the  increasing  social  mobility  that  followed  the  break-down  of  feu- 
dalism and  with  the  addition  to  the  substance  of  the  community  of 
a  variety  of  property  as  valuable  as  or  more  valuable  than  land. 
When  finally  the  new  interests  in  society  manifested  themselves,  the 
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owners  o£  the  land  claimed  priority  in  representation  and  stated  that 
land  was  orginally  the  source  of  all  wealth. 

The  immense  prestige  of  land  was  one  cause  of  the  confusion  in 
ideas  of  representation  among  the  commercial  classes  in  eighteenth- 
century  England.  This  explains  in  part  why  they  used  such  privi- 
leges of  representation  as  they  did  possess  by  virtue  of  a  few 
boroughs  to  press  their  interests  in  Parliament;  why  they  sought  to 
gain  representation  through  control  of  landed  estates  rather  than  by 
pursuing  their  fight  for  representation  along  less  traditional  lines; 
and  why  they  never  developed  a  proper  theory  of  representation  to 
match  those  goods  and  those  virtues  which  they  possessed.  They 
were  silent  or  they  developed  their  own  theory  of  property  as  merely 
an  advanced  stage  of  the  production  of  land;  more  often,  they  gave 
benign  assent  to  the  Swifts,  the  Defoes,  and  the  Shaftesburys.^^ 

With  the  reduction  of  land,  despite  all  tradition,  to  another  com- 
modity in  the  real  market,  as  opposed  to  the  ideal  market,  went  the 
reduction  of  the  suffrage.  Beginning  at  the  end  of  the  sixteenth 
century,  boroughs  were  up  for  sale.  Sales  became  increasingly 
numerous  until,  when  newspapers  began  to  appear  in  England, 
seats  in  the  House  of  Commons  were  advertised  for  sale.  The  price 
at  the  beginning  was  low,  in  the  manner  of  real  property,  but  it 
became  higher  as  the  years  went  on,  and  as  the  perquisites  of  a  seat 
in  the  Commons  became  greater.  Factions  would  hoard  their  funds 
in  the  period  before  elections  in  order  to  have  the  greatest  campaign 
funds  possible  with  which  to  purchase  seats  in  the  Commons.  The 
Crown,  also,  when  it  participated  in  the  electioneering,  helped  to 
raise  the  price  of  seats.  Most  of  the  peerages  granted  in  the  whole 
period  were  bestowed  for  borough-mongering.*^^ 

Even  Swift,  ordinarily  quite  Tory,  was  angered  by  the  ignominy 
of  the  English  representative  system  based  on  his  venerated  land 
qualification.  In  his  Essay  on  Public  Absurdities  he  condemned  the 
system  of  rotten  boroughs  and  asked  for  more  seats  for  the  commer- 
cial towns.  He  called  for  a  diminution  of  the  expenses  of  elections 
and  for  a  more  efficient  regulation  of  the  franchise,  and  he  hesitated 
on  the  brink  of  urging  annual  Parliaments.  He  still,  however,  be- 

®^  J.  A.  Thomas  writes  that,  after  a  long  decline,  the  supremacy  of  landed  inter- 
ests in  the  Commons  may  be  stated  to  have  definitely  disappeared  by  1865.  The 
House  of  Commons,  i8j2-igoi  (1939),  p.  9.  Similarly  G.  L.  Dickinson,  T/ie  De- 
velopment of  Parliament  During  the  igth  Century  (1895),  pp.  85-6. 

^®  Porritt  and  Porritt,  The  Unreformed  House,  p.  328. 
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lieved  that  there  should  be  a  land-owning  qualification  for  the 
franchise.*'^ 

His  ideas  prevailed  to  a  certain  extent  in  the  Bill  of  1710  which 
decreed  that,  in  order  to  qualify  as  a  candidate  for  Parliament,  a  man 
must  give  evidence  of  the  ownership  of  land.  No  sooner  had  the  bill 
been  passed  than  the  evasions  began.  Land  was  not  difficult  to  obtain 
for  one  who  otherwise  had  the  resources  to  run  for  Parliament. 
There  were  humorous  cases  of  election  winners  running  around  at 
the  last  moment  before  ParUament  convened  to  find  a  friend  with 
some  property  to  transfer  to  them.  The  law  was  abolished  in  1858. 

Such  laws  could  not  stem  the  growing  power  of  the  large  corpora- 
tions and  wealthy  individuals  that  were  at  the  heart  of  England's 
rapidly  expanding  economy.  In  the  seventeenth  century  the  cor- 
poration boroughs  had  given  the  Stuarts  their  greatest  trials,  and 
they  continued  their  aggressiveness  in  the  eighteenth  century  as 
well.  The  large  and  popular  constituencies  in  the  eighteenth  century 
were  the  ones  most  independent  of  patrons  and  political  managers, 
excepting  the  Crown.^°  Such  constituencies  not  only  held  their  own 
in  the  towns  but  ventured  afield  to  gather  power  unto  themselves. 
As  Lecky  put  it,  "Individual  capitalists  and  still  more,  the  two  great 
corporations,  descended  into  the  political  arena,  wrested  boroughs, 
by  sheer  corruption,  from  the  landlords  who  had  for  generations 
controlled  them,  and  strained  every  nerve  to  acquire  the  political 
influence  which  was  essential  to  the  security  of  their  property."  ^^ 

Bolingbroke,  in  defending  the  interests  of  the  land,  had  said  that 
the  landed  persons  were  the  true  owners  of  the  ship  of  state,  and 
the  moneyed  men  were  but  passengers  on  it;  if  he  had  looked  a  bit 
closer  he  might  have  discovered  that  the  passengers  had  just  bought 
the  ship  and  incorporated  it.  The  process  of  realignment  of  classes 
was  one  of  amalgamation,  whatever  the  superficial  disputes  over 

®^  John  Toland,  in  his  The  Art  of  Governing  by  Parties  (1701),  also  urged  an- 
nual elections,  restrictions  on  electioneering,  more  equal  distribution  of  seats,  a  land 
qualification,  and  an  end  to  violent  factionalism  and  has  an  interesting  idea  of  the 
"good  representative"  (p.  174). 

^^  Porritt  and  Porritt,  The  Unreformed  House,  p.  279. 

"^^  Lecky,  A  History  of  England,  p.  250.  L.  B.  Namier,  The  Structure  of  Politics 
at  the  Accession  of  George  III  (1929),  disputes  Lecky's  strong  language  and  vv^rites 
(Vol.  I,  pp.  206-07):  "The  truth  of  the  matter  is  that  the  landed  nobility  and 
gentry  of  Great  Britain  (like  British  trade)  are  found  dying  whenever  their  con- 
dition is  examined,  but  that  in  each  generation  their  ranks  and  fortunes  are  restored 
by  an  infusion  of  blood  and  treasure  from  those  w^ho  have  acquired  wealth  in  the 
(ever  declining)  trade." 


36  Public  and  Republic 

qualifications  for  office.  Significantly,  while  the  colonists  were  work- 
ing hard  on  the  idea  of  "no  taxation  without  representation,"  the 
Tory  landlords  and  Whig  merchants  were  joined  together  in  con- 
sideration of  how  best  to  tax  the  colonies/^ 

Apart  from  the  dispute  over  the  merits  of  real  property  for  repre- 
sentative purposes  and  the  rather  swashbuckling  electioneering  of 
all  factions,  the  period  between  the  two  Radicalisms  is  noted  for  its 
debate  on  the  relation  of  the  representative  to  his  constituents.  We 
have  already  been  introduced  to  the  subject  by  the  statement  of 
Algernon  Sidney,  whose  significant  point  was  the  position  of  the 
representative  as  the  voice  of  the  nation  rather  than  of  the  con- 
stituency. John  Toland  in  his  Art  of  Governing  by  Parties  (1701) 
and  Sir  Humphrey  Mackworth  in  his  Vindication  of  the  Rights  of 
the  Commons  of  England  (1701)  also  opposed  imperative  man- 
dates.^^  But  in  the  middle  of  the  eighteenth  century,  the  instructing 
of  representatives  gained  a  new  vogue  in  the  popular  boroughs  and, 
by  reaction,  excited  a  fuller  development  of  the  theory  of  virtual 
representation.  Blackstone,  in  his  Commentaries,  gave  support  to  the 
"virtual"  theory,^*  and  Sir  William  Yonge  defined  it  very  ade- 
quately on  the  floor  of  Parliament  in  1745.^^  It  was  Edmund  Burke, 
however,  who  made  the  classic  defense  of  the  theory,  thereby  pro- 
viding us  with  material  which  will  shed  some  light  on  the  origin, 
nature,  and  limitations  of  the  theory  of  virtual  representation. 

Burke  was  elected  to  Parliament  first  from  Wendover  through 
the  good  offices  of  the  Earl  of  Verney,  then  from  the  City  of  Bris- 
tol, and  after  178 1  from  Malton  by  the  favor  of  Lord  Rockingham. 
Those  voters  eligible  to  elect  him  from  1774  to  1780  numbered 
several  thousands,  making  up  the  third  largest  electorate  in  the 
nation.  They  were  dominated  by  merchants  and  traders,  some  of 
them  peers,  who  possessed  a  large  share  of  all  trade  with  America 
at  that  time.  Burke's  principal  sponsors  for  most  of  his  time  in 
office  were  wealthy  nobles.  He  met  defeat  in  the  Bristol  election  of 

'^^  Charles  A.  and  Mary  R.  Beard,  The  Rise  of  American  Civilization  (1934), 
Vol.  I,  pp.  209-11. 

''^^  But  cf.  John  Somers'  The  Subject's  Right  of  Petitioning  Set  Forth  (1701),  in 
which  the  writer  supports  the  Kentish  Petitioners  in  part  on  the  right  of  the  full 
constituency  to  instruct.   (Pp.  49-53.) 

^*  William  Blackstone,  Commentaries  on  the  Laws  of  England  (nth  ed.,  1791), 
Vol.  I,  Book  I. 

^^  Yonge's  statement  is  contained  in  Porritt  and  Porritt,  The  Unreformed  House, 
p.  271. 
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1780  principally  because  his  regard  for  the  interests  of  Ireland  was 
in  conflict  with  the  trading  interests  of  Bristol.  The  famous  speech  of 
1774  to  the  electors  of  Bristol,  in  which  he  defended  the  independ- 
ence of  the  representative's  judgment,  failed  to  convince  his  con- 
stituents absolutely.  He  spoke  well,  on  the  whole,  for  his  Bristol  con- 
stituents, who  by  that  time  had  little  to  fear  from  tradition  or  the 
nobility.  Their  difficulties  were  with  the  Crown  and  the  new  Radical 
movement  which  waxed  vigorous  during  Burke's  time  in  Parha- 
ment.  Burke  set  himself  against  these  influences.  Six  years  of  office 
from  Bristol  ended  in  electoral  defeat  at  the  hands  of  an  opponent 
who  apparently  promised  behavior  more  consonant  with  the  hard 
facts  of  Bristol  commercial  interests.  Burke  was  then  returned  to 
Parliament  from  a  pocket  borough. 

Burke  gloried  in  being  a  man  who  had  risen  from  nothing  to 
eminence;  ^^  he  was  proud  to  defend  the  wealth  and  influence  of 
those  whom  he  represented;  and  by  thinking  of  the  nation  as  a 
repository  of  the  virtue  of  all  history,  his  mind  could  with  greater 
facility  accept  the  theory  of  virtual  representation  as  opposed  to  the 
idea  he  called  individual  representation.  Burke  was  Whig  and  Tory, 
traditionalist  and  progressive,  all  at  once,  and  one  might  expect  to 
find  him  at  best  advantage  as  a  representative  of  the  political  and 
social  fusion  that  was  taking  place  in  England  between  the  landed 
and  commercial  interests.^^ 

In  the  same  breath,  he  can  accept  the  compact  theory  of  the  origin 
of  the  state  and  the  idea  of  the  state  as  a  living,  historical  organism. 
From  Burke's  happy  position,  both  Hobbes  and  Locke  would  be  ex- 
treme in  their  versions  of  the  social  compact,  the  one  for  leading  to 
despotism,  the  other  for  leading  to  revolution.  Futhermore  the 
compact  had  been  established  long  ago,  and  there  was  no  need  to 
re-enact  it  continually.  The  history  and  glory  of  a  nation  is  the 
continuous  fulfillment  of  the  contract  for  the  people  in  it,  and  to 
represent  that  spirit  of  the  nation  is  the  highest  duty  of  the  repre- 


'^®  "A  Letter  to  a  Noble  Lord"  (1796),  defending  Burke's  right  to  a  pension  ofSce 
from  the  King.  Work.s  (ed.  1866),  VoL  V. 

^^  Alfred  Cobban,  Edmund  BurJ{e  and  the  Revolt  Against  the  i8th  Century  (1929), 
chaps,  ii  and  iii;  H.  J.  Laski,  Political  Thought  in  England  from  Loc\e  to  Bentham 
(1920),  chap.  vi. 

'^^"Observations  on  the  Conduct  of  the  Minority"  (1793),  Wor\s,  pp.  45-6;  cf. 
Hooker's,  The  Laws  of  Ecclesiastical  Polity  (1594). 


38  Public  and  Republic 

It  was  in  his  famous  speech  to  his  Bristol  constituents  in  1774  that 
Burke,  opposing  the  rising  tide  of  radicaHsm  which  carried  with  it 
the  idea  of  instructions,  best  expressed  his  viewpoint :  ^® 

It  ought  to  be  the  happiness  and  glory  of  a  representative,  to  live 
in  the  strictest  union,  the  closest  correspondence,  and  the  most  unre- 
served communication  with  his  constituents.  Their  wishes  ought  to 
have  great  weight  with  him;  their  opinion  high  respect;  their  business 
unremitted  attention.  .  .  .  But  his  unbiased  opinion,  his  mature  judge- 
ment, his  enlightened  conscience,  he  ought  not  to  sacrifice  to  you,  to 
any  man,  or  to  any  set  of  men  living.  These  he  does  not  derive  from 
your  pleasure;  no,  nor  from  the  law  and  the  constitution.  They  are  a 
trust  from  Providence,  for  the  abuse  of  which  he  is  deeply  answerable. 

My  worthy  colleague  says,  his  will  ought  to  be  subservient  to 
yours.  If  that  be  all,  the  thing  is  innocent.  If  government  were  a  matter 
of  will  upon  any  side,  yours,  without  question,  ought  to  be  superiour. 
But  government  and  legislation  are  matters  of  reason  and  judgment, 
and  not  of  inclination;  and  what  sort  of  reason  is  that  in  which  the  de- 
termination precedes  the  discussion;  in  which  one  set  of  men  deliberate, 
and  another  decides,  and  where  those  who  form  the  conclusion  are  per- 
haps three  hundred  miles  distant  from  those  who  hear  the  arguments? 
To  deliver  an  opinion,  is  the  right  of  all  men;  that  of  constituents  is  a 
weighty  and  respectable  opinion,  which  a  representative  ought  always  to 
rejoice  to  hear;  and  which  he  ought  always  most  seriously  to  consider. 
But  authoritative  instructions;  mandates  issued,  which  the  member  is 
bound  blindly  and  implicitly  to  obey,  to  vote  and  argue  for,  though 
contrary  to  the  clearest  conviction  of  his  judgment  and  conscience;  these 
are  things  utterly  unknown  to  the  laws  of  this  land,  and  which  arise 
from  a  fundamental  mistake  of  the  whole  order  and  tenour  of  our  con- 
stitution. 

The  whole  error,  he  declared,  arises  from  a  misconception  of  the  na- 
ture of  Parliament. 

Parliament  is  not  a  congress  of  ambassadors  from  different  and 
hostile  interests;  which  interests  each  must  maintain,  as  an  agent  and 
advocate,  against  other  agents  and  advocates;  but  parliament  is  a  de- 
liberative assembly  of  one  nation,  with  one  interest,  that  of  the  whole; 
where,  not  local  purposes,  not  local  prejudices  ought  to  guide,  but  the 
general  good,  resulting  from  the  general  reason  of  the  whole. 

In  another  place,  in  a  statement  remarkably  similar  to  that  of 
Sir  Thomas  Smith  quoted  earlier,  Burke  said:  "The  virtual  spirit 
^^  "Speech  to  the  Electors  of  Bristol"  (1774),  Wor\s,  Vol.  II,  p.  12. 
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and  essence  o£  the  House  of  Commons  consists  in  its  being  the 
express  image  of  the  feehngs  of  the  nation."  ^°  The  Commons  stood 
by  itself,  he  thought,  with  a  character,  a  tradition,  and  an  esprit  that 
did  not  lend  themselves  to  a  mathematical  calculation,  as  the  Radi- 
cals would  have  it.  He  was  deeply  hurt  by  eflForts  to  align  the 
Commons  with  the  people  in  opposition  to  the  Crown  and  the  Lords, 
especially  after  he  had  committed  himself  to  complete  reaction 
against  the  French  Revolution.  When  Fox,  at  one  time  a  close 
political  friend  of  Burke,  received,  and  encouraged  Parliament  to 
receive,  petitions  from  the  Friends  of  the  People  (a  Radical  club  of 
the  period),  Burke  was  outraged.  And,  in  assaihng  Fox,  he  gave 
some  illumination  to  his  own  ideas  of  representation  as  opposed  to 
the  ideas  of  the  direct  democrats. 

The  party  which  Fox  befriends  has,  so  Burke  declares,  leveled 
charges  against  "the  interference  of  peers  at  elections,  and  their 
nominating  in  effect  several  of  the  members  of  the  House  of  Com- 
mons." 

In  the  printed  list  of  grievances  which  they  made  out  on  the 
occasion,  and  in  support  of  their  charge,  is  found  the  borough  for  which, 
under  Lord  Fitzwilliam's  influence,  I  now  sit.  By  this  remonstrance, 
and  its  object,  they  hope  to  defeat  the  operation  of  property  in  elections, 
and  in  reality  to  dissolve  the  connections  and  communication  of  inter- 
ests which  makes  the  Houses  of  Parliament  a  mutual  support  to  each 
other.  Mr.  Fox  and  the  Friends  of  The  People  are  not  so  ignorant  as 
not  to  know  that  peers  do  not  interfere  in  elections  as  peers,  but  as  men 
of  property;  they  well  know  that  the  House  of  Lords  is  by  itself  the 
feeblest  part  of  the  Constitution;  they  know  that  the  House  of  Lords  is 
supported  only  by  its  connections  with  the  crown  and  with  the  House 
of  Commons,  and  that  without  this  double  connection  the  Lords  could 
not  exist  a  single  year.  They  know  that  all  these  parts  of  our  Constitu- 
tion, whilst  they  are  balanced  as  opposing  interests,  are  also  connected 
as  friends;  otherwise  nothing  but  confusion  could  be  the  result  of  such  a 
complex  Constitution.^^ 

He  is  sure  the  separation  of  the  parts  from  each  other  will  lead  to 
the  destruction  of  the  whole. 

But  as  the  House  of  Commons  is  that  link  which  connects  both 
the  other  parts  of  die  Constitution  (the  Crown  and  the  Lords)  with  the 

^°  "Thoughts  on  the  Cause  of  the  Present  Discontents,"  Worlds,  Vol.  I,  p.  492. 
^^  "Observations  on  the  Conduct  of  the  Minority,"  Wor\s,  Vol.  I,  pp.  48-9. 
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mass  of  the  people,  it  is  to  that  Hnk  that  their  incessant  attacks  are  di- 
rected. That  artificial  representation  of  the  people  being  once  discredited 
and  overturned,  all  goes  to  pieces,  and  nothing  but  a  plain  French  de- 
mocracy or  arbitrary  monarch  can  possibly  exist.^^ 

In  these  later  days  of  Burke,  one  does  not  encounter  many 
compHments  to  the  people.  He  now  felt  that  the  experiences  with 
mobs,  both  English  and  French,  had  shown  popular  strength  often 
to  be  pernicious  and  dangerous.  There  had  been  a  time  when  Burke 
was  opposing  the  growing  and  arbitrary  power  of  the  Crown.  Then 
George  III  was  spending  vast  sums  of  money  in  organizing  the 
politics  of  the  country  on  behalf  of  his  party  in  the  Commons.  The 
King  was  sending  addresses  to  the  country  soliciting  votes  for 
the  Crown's  men,  and  was  using  the  full  force  of  royal  favor  to  fill 
the  offices  of  the  executive  departments  with  weak  favorites.  It  was 
then  that  Burke  felt  the  need  for  revitalizing  the  Commons,  and  he 
turned  to  three  instruments  of  representation  for  accomplishing  his 
X  purpose:  (i)  the  encouragement  of  a  stronger  party  system;  (2)  the 
;?  establishment  of  parliamentary  control  over  the  administration  of 
the  realm;  and  (3)  the  insistence  that  the  Commons  resume  its 
historical  function  of  expressing  the  will  and  temper  of  the  nation. 
"Party  divisions,  whether  on  the  whole  operating  for  good  or 
evil,  are  things  inseparable  from  free  government,"  he  said  in  intro- 
ducing one  of  his  essays.^^  A  short  time  afterward,  he  found  ample 
justification  for  his  statement,  for  the  Crown  became  notoriously 
involved  with  what  Burke  called  a  "cabal"  and  a  "double  cabinet." 
At  that  time  the  function  of  party  appeared  most  strongly  as  that 
of  saving  a  responsible  and  public-spirited  group  within  the  gov- 
ernment from  the  destruction  that  would  befall  it  if  its  members 
were  to  stand  alone  as  individuals.  The  party  is  a  protection  against 
cabals,  and  that  virtue  is  more  important  than  any  independence  on 
particular  issues.  The  point  is  an  unusual  one.  Political  theory,  rely- 
ing on  Burke,  has  often  defined  the  chief  role  of  the  party  as  the 

^^  Ibid.,  p.  49.  Cf.  Appeal  from  the  New  to  the  Old  Whigs,  of  which  Mario 
Einaudi  has  written  that  there  might  be  revealed  "an  enunciation  of  the  doctrine 
of  the  political  class,  anterior  to  the  idea  of  Saint  Simon  who  was  considered  by 
Mosca,  the  greatest  proponent  of  the  doctrine,  to  be  its  first  expositor."  (Edmondo 
Bur\e  e  I'indirizzo  storico  nelle  scienze  politiche.)  Also  on  Burke's  theory  of 
oligarchy,  which  we  cannot  examine  in  detail  here,  see  Robert  M.  Hutchins,  "The 
Theory  of  Oligarchy:  Edmund  Burke,"  The  Thomist  (Jan.,  1943),  p.  64. 

^^  Observations  on  a  Late  Publication  Intituled  "The  Present  State  of  the  Nation" 
(1769),  Works,  Vol.  I,  p.  271. 
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formulator  of  issues.  But  Burke  also  said,  in  effect :  Beware  the  man 
who  abandons  his  old  friends  because  of  what  he  claims  to  be  a  vital 
issue.  There  is  more  likely  to  be  a  position  at  stake  than  an  issue.^* 
Similarly,  Burke  clearly  saw  how  an  uncontrolled  administration 
might  destroy  the  stature  of  the  Commons,  and  he  asserted  sharply 
that  administration  must  be  responsible  to  the  popular  body. 

The  people  of  a  free  commonwealth,  who  have  taken  such  care 
that  their  laws  should  be  the  result  of  general  consent,  cannot  be  so 
senseless  as  to  suffer  their  executory  system  to  be  composed  of  persons 
on  whom  they  have  no  dependence,  and  whom  no  proofs  of  the  public 
love  and  confidence  have  recommended  to  those  powers,  upon  the  use 
of  which  the  very  being  of  the  state  depends.^^ 

What  better  statement  may  be  found  anywhere  of  the  doctrine  of 
popular  control  over  the  bureaucracy,  unless  it  be  in  the  first  Annual 
Message  of  a  man  so  unlike  Burke  in  most  respects,  Andrew  Jack- 
son.? 

On  the  question  of  the  relationship  between  the  House  of  Com- 
mons and  the  people,  we  find  Burke  at  his  best.  Driven  by  fear  of 
the  monarch  into  the  consoling  arms  of  the  people,  he  yet  manages 
to  stand  off  just  enough  to  make  it  impossible  to  label  him  with  the 
stamp  of  a  radical  dogma.  He  ventures  into  the  history  of  English 
representation  for  his  point.  "The  House  of  Commons  was  origi- 
nally supposed  to  be  no  part  of  the  standing  government  of  this 
country."  ^^  It  was  to  be  called  up  as  a  control  and  then  dissolved 
speedily.  It  was  to  be  to  the  higher  elements  of  the  government  what 
the  inquest  jury  was  to  the  lower  elements.  Being  called  out  of  the 
people,  it  could  tell  what  was  close  to  the  people  at  the  moment. 

From  this  it  follows  that,  essentially,  the  Commons  has  an  ex- 
pressive character. 

For  it  is  not  the  derivation  of  the  power  of  that  house  from  the 
people,  which  makes  it  in  a  distinct  sense  their  representative.  The  King 
is  the  representative  of  the  people;  so  are  the  lords;  so  are  the  judges. 
They  are  all  trustees  for  the  people,  as  well  as  the  commons;  because  no 
power  is  given  for  the  sole  sake  of  the  holder;  and  although  government 
certainly  is  an  institution  of  divine  authority,  yet  its  forms,  and  the  per- 
sons who  administer  it,  all  originate  from  the  people.^^ 

^*  Thoughts  on  the  Cause  of  the  Present  Discontents,  Wor\s,  Vol.  I,  pp.  522  ff. 
^^Ibid.,  p.  471. 
^^Ibid.,  p.  491. 
^'^  Ibid,,  p.  492. 
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The  glory  of  the  Commons  does  not  consist  in  exerting  power  or 
in  executing  laws.  It  exists  "as  a  control  for  the  people."  ^^  Burke, 
with  the  Wilkes  case  near  at  hand,  is  indignant  over  the  use  of  the 
Commons  for  raking  the  King's  chestnuts  out  of  the  fire.  He  attacks 
the  King  indirectly  by  limiting,  in  what  must  later  have  seemed  to 
him  an  extraordinary  fashion,  the  functions  of  the  Parliament. 

How  else  could  he  hope  to  limit  the  power  of  the  Throne?  He 
might  also  compromise  his  soul  a  little  further  by  waving  the  stick 
of  elections  over  the  heads  of  irresponsible  court  favorites.  The 
reasoning  faculty  of  the  constituents  would  pick  the  man  who  was 
independent  of  the  court.  They  must  choose  rightly,  for  "if  once 
members  of  Parliament  can  be  practically  convinced  that  they  do  not 
depend  upon  the  affection  or  opinion  of  the  people  for  their  political 
being,  they  will  give  themselves  over,  without  even  an  appearance  of 
reserve,  to  the  influence  of  the  court."  ^^ 

Finally  comes  what  is  perhaps  the  most  temperate  call  to  arms  in 
the  history  of  political  agitation. 

I  see  no  other  way  for  the  preservation  of  a  decent  attention  to 
pubUc  interest  in  the  representatives,  but  the  interposition  of  the  body  of 
the  people  itself,  whenever  it  shall  appear,  by  some  flagrant  and  notorious 
act,  by  some  capital  innovation,  that  these  representatives  are  going  to 
overleap  the  fences  of  the  law,  and  to  introduce  an  arbitrary  power.  This 
interposition  is  a  most  unpleasant  remedy.  But  if  it  be  a  legal  remedy,  it 
is  intended  on  some  occasion  to  be  used;  to  be  used  then  only  when  it  is 
evident  that  nothing  else  can  hold  the  constitution  to  its  true  prin- 
ciples. .  .  . 

Until  a  confidence  in  government  is  re-established,  the  people 
ought  to  be  excited  to  a  more  strict  and  detailed  attention  to  the  conduct 
of  their  representatives.  Standards  for  judging  more  systematically  upon 
their  conduct  ought  to  be  settled  in  the  meetings  of  counties  and  cor- 
porations. Frequent  and  correct  lists  of  the  voters  in  all  important  ques- 
tions ought  to  be  procured.^" 

Ten  years  afterward,  Burke  suffered  an  election  reverse  at  Bristol 
and  one  might  doubt  whether  he  could  recapture  that  faint  enthusi- 
asm for  popular  participation  in  the  legislative  process.  In  a  letter 
to  the  Sheriff  of  Bristol  in  1780,  he  mentioned  some  of  the  proposals 
for  reforms  of  representation  then  current  in  parliamentary  circles. 

^^  Ibid.,  p.  492. 
89  Ibid.,  p.  508. 
^'^Ibid.,  p.  521. 
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He  writes:  "Sir  George  Savile  has  consented  to  adopt  the  scheme  of 
more  frequent  elections,  as  a  remedy  for  disorders  which,  in  my 
opinion,  have  a  great  part  of  their  root  in  elections  themselves."  *^ 

Burke  reiterated  in  the  same  letter  of  1780  his  leitmotif  that 
Britain's  form  of  government  was  excellent  beyond  reason,  and  that 
any  necessary  changes  ought  to  be  changes  in  the  substance  of  the 
government.  The  reforms  of  representation  then  advocated,  he  felt, 
would  be  of  no  value  unless  the  executive  were  reformed.  The 
administration  of  elections  being  what  it  was,  little  hope  would  be 
warranted  of  changes  in  the  electoral  structure.  The  profound  dis- 
belief in  human  contrivances  which  one  can  sense  in  Burke's  writ- 
ings formed  a  strong  shield  for  his  conservative  idealism.  The 
contrast  of  his  political  outlook  with  his  economic  liberalism  was 
nowhere  more  manifest  than  in  his  understanding  of  the  forces  of 
a  free  economy  in  treating  with  the  American  colonies  and  his  be- 
lief, at  the  same  time,  that  any  representation  of  the  colonists  in 
Parliament  would  be  impossible.  He  gave  as  reasons  for  this  im- 
possibility the  distance,  the  difficulty  of  holding  elections,  the 
difficulties  of  consultation,  and  the  worthlessness  of  having  only  a 
small  American  group  in  a  Parliament  otherwise  composed  of  repre- 
sentatives of  the  British  Isles.^^ 

Towards  the  end  of  his  life,  Burke  wrote  a  letter  to  Sir  Hector 
Langrishe  summing  up  his  idea  of  virtual  representation  in  words 
which  are  remarkably  consistent  with  his  many  earlier  writings  and 
speechesj^ _____„—. « >,„,______ , . 

Virtual  representation  is  that  in  which  there  is  a  communion  of 
interests,  and  a  sympathy  in  feelings  and  desires,  between  those  who  act 
in  the  name  of  any  description  of  people,  and  the  people  in  whose  name 
they  act,  though  the  trustees  are  not  actually  chosen  by  them.  This  is 
virtual  representation.  Such  a  representation  I  think  to  be,  in  many  cases, 
even  better  than  the  actual.  It  possesses  most  of  its  advantages,  and  is  free 
from  many  of  its  inconveniences;  it  corrects  the  irregularities  in  the 
literal  representation,  when  the  shifting  current  of  human  affairs,  or  the 
acting  of  public  interests  in  different  ways,  carry  it  obliquely  from  its 
first  line  of  direction.  The  people  may  err  in  their  choice;  but  common 
interest  and  common  sentiments  are  rarely  mistaken.  But  this  sort  of 

^^  Letters  of  Edmund  Bur\e  (ed.  1922),  p.  234;  see  also  his  "Speech  on  a  Bill 
for  Shortening  the  Duration  of  Parliaments,"  Wor\s  (ed.  1872),  Vol.  II,  pp.  462  fif. 

^^  Observations  on  a  Late  Publication  Intituled  "The  Present  State  of  the  Nation" 
(1769),  Wor\s,  Vol.  I,  pp.  372  fl. 
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virtual  representation  cannot  have  a  long  or  sure  existence,  if  it  has  not 
a  substratum  in  the  actual.  The  member  must  have  some  relation  to  the 
constituent.^^ 

Burke  insisted  that  no  one  could  lay  the  blame  for  any  o£  the 
various  social  difficulties  of  the  times  on  the  system  of  representation, 
or  on  the  failure  of  representatives  to  obey  their  constituents.  The 
parts  of  England  containing  rotten  boroughs  showed  no  improve- 
ments or  prosperity  not  possessed  also  by  those  parts  which  sent 
proportionally  many  fewer  members  to  Parliament.  That  shows 
"you  have  an  equal  representation,  because  you  have  men  equally 
interested  in  the  prosperity  of  the  whole,  who  are  involved  in  the 
general  interest  and  the  general  sympathy.  .  .  ."  He  adds  that  the 
very  fact  that  rotten  boroughs  have  many  agents  in  Parliament 
means  that  they  add  a  balancing  element  to  the  Constitution,  forcing 
the  preservation  of  a  general  viewpoint  by  standing  clear  of  local 
interests  and  cabals.^*  To  represent  the  spirit  of  the  state,  then,  would 
be  Burke's  idea  of  the  function  of  the  representative,  and  whatever 
illogicalities  the  procedures  for  selecting  representatives  seem  to 
possess  are  illusions  of  the  mathematical,  academic  mind. 

On  those  occasions  when  Burke  advocated  reforms  of  repre- 
sentation, the  Crown  was  usurping  Parliament's  authority.  We  have 
mentioned  several  of  those  occasions  earlier,  and  may  also  cite  as 
examples  Burke's  advocacy  of  the  publication  of  the  division  lists  of 
the  Commons  in  1770  and  his  defense  of  the  practice  of  pubHcizing 
the  proceedings  of  the  Commons.  His  policies  throughout  were 
consistent  in  supporting  the  supremacy  of  Parliament  against  the 
encroachments  of  Crown  or  people,  and  in  advocating  a  maximum 
of  representation  for  the  noble  and  commercial  aristocracy. 

Those  policies  were  common  to  most  Tories  and  Whigs  of  his 
time.  Pitt  in  1782  denounced  the  corrupt  influence  of  the  crown  and 
asked  for  a  commission  to  investigate  Parliamentary  representation. 
He  introduced  under  the  Coalition  Ministry  a  series  of  resolutions 
against  bribery,  corruption,  and  rotten  boroughs.  Yet  after  he  had 
achieved  victory  at  the  polls  over  the  Crown,  he  became  lukewarm 
about  the  whole  matter.  For  the  necessity  of  ridding  the  Parliament 
of  the  King's  power  underlay  the  demand  for  reform.^^  The  impetus 

^^  Letter  to  Sir  Hector  Langrishe,  1797,  Wor\s,  Vol.  IV,  p.  293. 
^*  For  similar  statements,  see  William  Paley,  Moral  and  Political  Philosophy  (1785), 
contained  in  Wor\s  (1857),  pp.  123-4,  127-8. 

^^  Gibbons,  Ideas  of  Political  Representation,  p.  37. 
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for  reforms  in  representation  had  to  await  the  full  impact  of  the 
Radical  movement,  which  predicated  its  ideas  of  representation  on 
individuahty  and  reason  rather  than  on  property.^® 

THE    NEW    ENGLISH    RADICALS 

It  was  Burke,  perhaps  more  than  anyone  since  then,  who  defined 
the  characteristics  of  the  political  mind  of  the  late  eighteenth-cen- 
tury EngHsh  Radicals.  He  was  of  the  opinion  that  "our  representa- 
tion is  as  nearly  perfect  as  the  necessary  imperfection  of  human 
affairs  and  of  human  creatures  will  suffer  it  to  be."  But  a  portion  of 
those  who  now  demanded  an  inquiry  into  the  state  of  representation 
based  their  criticisms  of  the  constitution 

...  on  the  supposed  rights  of  man  as  man.  As  to  the  claim  of  right,  the 
meanest  petitioner,  the  most  gross  and  ignorant,  is  as  good  as  the  best; 
in  some  respects  his  claim  is  more  favourable  on  account  of  his  ignorance; 
...  he  sues  in  forma  pauperis.  .  .  .  They  who  plead  an  absolute  right 
cannot  be  satisfied  with  anything  short  of  personal  representation,  be- 
cause all  natural  rights  must  be  the  rights  of  individuals;  as  by  nature 
there  is  no  such  thing  as  politic  or  corporate  personality;  all  these  ideas 
are  mere  fictions  of  laws,  they  are  creatures  of  voluntary  institution;  men 
as  men  are  individuals,  and  nothing  else.  ...  It  is  ridiculous  to  talk  to 
them  of  the  British  Constitution  upon  any  or  upon  all  of  its  bases;  for 
they  lay  it  down  that  every  man  ought  to  govern  himself,  and  that  where 
he  cannot  go  himself  he  must  send  his  representative.^'^ 

There  is  no  end  to  their  claim,  Burke  insists.  "Give  them  all  they 
ask  and  your  grant  is  still  a  cheat.  .  .  ."  Not  only  is  the  House  of 
Commons  not  representative,  according  to  their  principles,  but  they 
refuse  to  stop  there.  "How  come  they  neither  to  have  the  choice  of 
kings,  or  lords,  or  judges,  or  generals,  or  admirals,  or  bishops,  or 
priests,  or  ministers,  or  justices  of  peace?" 

The  beginning  of  the  Radical  movement,  so  roundly  abused  by 
Burke,  corresponds  to  the  period  of  growing  tension  in  the  relations 
between  the  American  colonies  and  England.  Like  the  Levellers, 
more  than  a  century  before  their  time,  the  first  Radicals  were  furious 

^^  G.  S.  Veitch,   The  Genesis  of  Parliamentary  Reform   (1913),  demonstrates  the 
lack  of  sympathy  between  parliamentary  reformers  and  Whig  economic  reformers. 
^^  "State  of  Representation  of  the  Commons,"  Wor\s,  II,  p.  468. 
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at  the  state  of  the  House  of  Commons  and  based  most  of  their 
demands,  which  hardly  seem  striking  today,  on  the  need  for  par- 
Uamentry  representation.  Thomas  Paine,  in  his  Rights  of  Man 
(1792),  denied  that  the  Revolution  of  1688  was  anything  but  a 
changing  of  places,  and  declared  that  the  settlement  ensuing  would 
have  to  be  torn  up  in  favor  of  a  new  settlement  on  the  basis  of 
reason  and  the  natural  rights  of  man.^^ 

In  so  far  as  we  are  concerned  with  the  new  Radicals  here,  their 
activities  were  divided  into  the  periods  of  the  decades  before  the 
French  Revolution  and  the  decades  of  the  reaction  to  the  Revolu- 
tion.''^ In  neither  period  did  the  ideas  of  the  Radicals  change  sub- 
stantially, but  the  resistance  they  encountered  to  their  ideas  were 
magnified  in  the  latter  period  by  the  wave  of  revulsion  against  and 
fear  of  Jacobinism.  Many  of  the  political  leaders  who  had  given 
some  support  to  Radical  reforms  in  the  first  period  were  alienated 
or  frightened  by  the  period  of  reaction,  so  that  the  end  of  the  century 
saw  a  Parliament  which  was  changed  little  from  that  of  the  early 
seventeenth  century.  The  proposals  to  consider  a  petition  of  the  So- 
ciety of  Friends  of  the  People  for  reforms  of  representation,  intro- 
duced by  Charles,  Lord  Grey  in  1793,  included  recommendations  for 
liberalization  of  the  franchise  to  include  householders,  the  holding 
of  elections  on  a  single  day  rather  than  over  a  period  of  time,  and 
payment  of  the  wages  of  representatives  from  the  public  treasury. 
The  recommendations  received  the  support  of  only  forty-one  mem- 
bers of  the  House.^*'° 

The  triumph  of  virtual  representation  was  assured;  the  reformers 
had  to  wait  another  thirty  years  to  make  a  new  beginning.  Looking 
at  the  state  of  representation  a  few  years  later,  an  enthusiastic  editor 
of  Jeremy  Bentham's  Plan  of  Parliamentry  Reform  could  with  bitter- 
ness point  out  the  contrast  between  Old  Sarum  with  no  inhabitants 
and  two  members  of  Parliament,  and  Yorkshire  with  nearly  a 
million  persons  and  two  member,  and  comment: 

This  is  what  the  determined  enemies  to  Reform  call  virtual  rep- 
resentation. Why  do  not  the  Oligarchy,  form  themselves  into  a  Grand 

^^  "Preface  to  the  French  Edition,"  Rights  of  Man   (1792). 

®^  Kent,  The  English  Radicals  (1899),  pp.  1-167;  Elie  Halev}',  The  Growth  of 
Philosophical  Radicalism   (transl.  by  M.  Morris,  1928). 

^'^^  Parliamentary  History  of  England,  Vol.  XXX  covering  1 792-1 794,  pp.  787- 
926. 
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Eating  Club,  to  eat  for  the  whole  nation,  and  then  tell  the  starving  people 
they  are  virtually  fed/°^ 

The  beginnings  of  the  Society  of  the  Bill  of  Rights  in  1769  to 
support  the  candidacy  of  Wilkes  for  Parliament  developed  very 
quickly  all  the  essential  elements  in  the  program  of  v^hat  we  call 
direct  democracy  from  our  experiences  with  the  Levellers.  The  basic 
dogma  was  the  idea  of  personal  representation,  the  belief  that  every 
man  had  within  him  the  right  to  vote/°^  Every  man  was  thought  to 
possess  a  natural  reason  which  made  him  fit  to  judge  political 
issues.  Liberty,  so  the  Society  held,  much  after  the  fashion  of  Rous- 
seau, consisted  in  frequent  elections:  the  Septennial  Act,  said  Cart- 
wright,  suspended  "the  political  liberty  of  the  nation  for  six  parts  in 
seven  of  human  life."  Parliamentary  representatives  were  delegates 
— the  "proxies"  and  "attorneys"  of  the  people  who  elected  them  so 
that  they  might  "transact  its  business  and  receive  its  wages."  Such 
representatives  should  make  no  pretence  of  independence  or  origi- 
nality of  action.  A  much  extended  suffrage  was  demanded,  especially 
in  the  boroughs. 

Although  there  was  some  sentiment  among  Radicals  in  favor  of 
Pitt's  Reform  Bill,  others,  like  Jebb,  thought  that  it  was  "deficient 
with  respect  to  any  probable  good  efFect  in  stemming  the  torrent  of 
corruption."  Furthermore,  Jebb  denounced  any  moderate  reforms 
as  shams,  practically  speaking,  and  believed  in  completely  explicit 
instructions  from  constituencies  to  their  representatives.  The  follow- 
ing, which  he  drew  up  for  use  of  the  candidates  running  for  Par- 
liament from  Westminster  in  1782,  is  illustrative:  "I  do  declare  upon 
my  honor,  that  upon  a  fair  signification  of  the  wishes  of  a  majority 
of  my  constituents,  I  will  either  act  in  conformity  to  their  instruc- 
tions or  embrace  the  first  opportunity  of  resigning  my  seat."  As 
shown  here,  the  attitude  of  all  direct  democrats  in  respect  to  the 
relative  position  of  the  constituent  and  his  representative  is  to  make 
out  of  representation  what  was  originally  the  relationship  between 
baron  and  King  under  Magna  Carta,  that  is,  presentation.  Jebb 
introduces  the  idea  of  initiative  and  recall,  of  which  there  was  some 
hint  in  the  ideas  of  the  Levellers  and  which  is  a  logical  extension  of 
the  demand  for  individual  "presentation."  He  insisted  that  if  the 

■•^"^  Bentham,  Plan,  p.  loi. 

•^°^  Kent,  The  English  Radicals,  pp.  70-5,  is  the  source  of  the  materials  contained 
in  the  next  paragraphs. 
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counties  in  common  council  declared  the  Parliament  dissolved,  its 
dissolution  would  be  a  constitutional  fact.  And  if  the  same  common 
councils  of  the  people  passed  regulations  for  the  conduct  of  elections, 
such  regulations  could  by-pass  the  Commons  and  go  directly  to  the 
Lords  and  King  for  approval,  after  which  time  they  would  become 
part  of  the  law.  Most  radicals  at  first  did  not  espouse  the  elimination 
of  the  Lords  and  Crown. 

Richard  Price,  for  example,  circumvented  the  unrepresentative 
features  of  the  Crown  by  preaching  that  the  Crown  was  more  of 
a  servant  than  a  sovereign,  and  the  Crown  owed  its  office  to  the 
choice  of  the  people  (Revolution  of  1688)  and  therefore  was  the 
only  lawful  sovereign  on  earth.  Price  claimed  further  that  repre- 
sentation is  the  only  source  of  legitimacy  in  government  and  that 
the  only  way  to  achieve  such  legitimacy  is  through  the  efficient 
administration  of  a  system  of  elections.^"^ 

Later  Radicals  did  not  find  such  a  painless  way  of  reconciling 
representation  and  monarchy,  and  Radicalism  soon  displayed  its 
natural  tendencies  of  republicanism  and  anarchism.  The  develop- 
ment of  these  later  tendencies  after  1790  coincided  with  the  period 
of  reaction  and  the  French  "terror,"  and  met  the  full  force  of  hos- 
tility from  conservatives  and  nationaUsts.  But  during  the  preceding 
generation  it  seemed  as  if  Burke's  ideas  against  instructions  to 
representatives  would  lose  out  and  that  the  delegation  theory  would 
win."*  Annual  Parliaments  and  extended  suflfrage  were  frequently 
and  seriously  discussed  in  the  Commons  and  at  many  public  meet- 
ings. The  House  of  Commons  in  1780  resolved  that  they  should 
consider  petitions  for  the  redress  of  grievances  and  remedy  the 
grievances.  Instructions  to  representatives  were  common  in  the 
popular  boroughs  and  it  was  by  no  means  the  activities  of  Burke 
which  put  a  stop  to  them,  as  Lecky  states;  rather,  it  was  the  reversal 
of  the  ruling  sentiment  in  the  country  brought  on  by  the  effects  of 
the  French  Revolution.^°^ 

The   reform   plans   which   Pitt   attempted   to   introduce   in   the 

^^^  Love  of  Our  Country  (1789).  This  sermon  was  the  occasion  of  Burke's  com- 
position of  his  Reflections  on  the  French  Revoltition. 

■'■''*  Kent,  The  English  Radicals,  pp.  84  S.  Porritt,  The  Unreformed  House,  pp. 
263  ff. 

■•^^^  Lecky,  A  History  of  England,  Vol.  Ill,  p.  410.  The  next  wave  of  instructions 
followed  the  Reform  Act  of  1832  (Dickinson,  Development  of  Parliament,  p.  78), 
but  did  not  receive  as  much  Radical  support.  James  and  John  Stuart  Mill  both  op- 
posed instructions. 


II    English  Ideas  in  Colonial  Times  49 

Commons  in  1783  and  1785  were  a  good  example  of  the  synthesis 
of  representative  ideas  which  England  had  reached  by  the  time  of 
the  French  Revolution.  They  combined  Radical  recommendations 
for  rational  districts  and  penalties  against  corrupt  practices  with 
middle-class  ideas  of  increased  representation  for  the  growing  cities 
and  with  rural  demands  that  the  counties  be  given  a  share  of  the 
representation  taken  from  the  rotten  boroughs.  Finally  Pitt  proposed 
to  compensate  the  owners  for  the  loss  of  their  "property."  ^°® 

By  1790  Pitt  was  opposed  to  reform  and  after  that  time  the  liberal 
consensus  was  lost  completely.  Proposals  for  changes  failed  to  reach 
a  vote  in  1790  and  1792,  while  they  lost  by  majorities  of  241  in  1793, 
165  in  1797,  and  142  in  1800.  The  next  hope  of  the  direct  democratic 
ideas  of  direct  representation  came  in  America;  Bentham  burst  out 
enviously : 

Look  to  positive  experience:  behold  it  in  the  American  United 
States.  There  you  have,  not  merely  democratic  ascendency  in  a  mixed 
government,  but  pure  democracy,  and  nothing  else.  There  you  have,  not 
one  democracy  only,  but  a  whole  cluster  of  democracies;  there,  all  is 
democracy;  all  is  regularity,  tranquillity,  prosperity,  security:  continual 
security,  and  with  it,  continually  increasing  opulence,  enjoyed  with  prac- 
tical equality.^°'^ 

106  ]^yi;ill's  Political  Papers  (cited  in  Bentham,  Plan,  appendix)  I,  442-80;  253-5; 
636-75;  372-442.  Porritt  and  Porritt,  The  Unrefortned  House,  pp.  9,  91. 
^^^  Bentham,  Plan,  p.  17. 


CHAPTER  III 


THE  AMERICAN  COLONIAL 
DEVELOPMENT 


The  American  counterparts  of  the  Levellers  of  England  had,  from 
the  beginning  of  colonial  settlement,  more  opportunity  to  put  their 
ideas  into  effect.  Over  a  period  of  two  centuries  and  a  half  of  Amer- 
ican colonialism  the  idea  of  direct  representation  moved  steadily 
ahead.  Yet  so  many  obstacles  lay  in  its  path,  so  strong  v\'ere  its 
opponents,  that  the  eulogies  of  it  by  the  English  Radicals  in  the 
late  eighteenth  century  seemed  to  have  been  hasty  and  oversanguine. 
Several  important  conceptions  of  representation  had  to  be  defeated 
before  the  "pure"  idea  of  direct  representation  of  the  public  could  do 
its  work.  The  long  contest  among  the  contrasting  ideas  forms  the 
structure  of  the  next  two  chapters. 

The  origin  of  colonial  political  ideas  is  only  partly  explainable  in 
terms  of  the  Puritan  theology  and  the  charters  granted  the  settlers 
by  the  prerogative  of  the  King.^  Although  the  conduct  of  the  Puri- 
tan leaders  may  have  at  times  been  almost  a  frank  admission  that 
their  stature  was  that  of  the  prophets  of  Israel  (and  that  of  their 
descendants  perhaps  even  closer  to  God),  a  Roger  WilHams  could 
see  in  them  the  blasphemous  aristocracy  of  the  Presbyterian  parlia- 
ment, and  a  Charles  II  could  detect  the  presumptuous  bigotry  of 
those  who  had  condemned  his  father  to  death.  The  charters  whose 
authority  had  founded  the  Virginia  and  New  England  colonies 
were  typical  of  the  great  corporation  charters  of  the  period — liberal 
to  stimulate  the  adventure  which  the  Crown  found  profitable,  loose 

■"■General  material  on  the  political  theory  of  the  colonies  may  be  found  in: 
Charles  E.  Merriam,  A  History  of  American  Political  Theories  (1913);  V.  L.  Par- 
rington,  The  Colonial  Mind  (1927);  M.  W.  Jernegan,  The  American  Colonies, 
1492-1750  (1929)- 
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to  fit  the  conditions  of  an  unfamiliar  life,  and  democratic  only  to 
the  extent  that  they  envisaged  a  democracy  of  ownership  among 
principal  shareholders  in  the  corporation.^ 

The  stresses  and  strains  of  the  struggle  between  Crown  and  Parlia- 
ment, and  between  Parliament  and  People,  were  affecting  the  frame- 
work of  reformed  Biblicism  and  corporate  mercantilism.  Moreover 
the  influence  of  the  nobility  and  the  unbounded  prestige  of  landhold- 
ing  were  victims  of  the  colonizing  process  in  the  early  days.  The 
peerage  of  England  had  little  to  gain  from  the  harsh  life  of  the  first 
colonies,  which  put  a  premium  on  steadfast  religious  faith  and  hard 
work.  Dear  land,  cheap  labor,  and  The  King's  Church,  all  of  which 
are  conditions  under  which  a  nobility  might  thrive,  were  missing  in 
the  northern  colonies,  and  the  first  two  conditions  were  absent 
everywhere.  Primogeniture  eventually  weakened  and  died;  movable 
possessions,  which  derived  much  of  their  value  from  the  cost  of 
transporting  them  across  thousands  of  miles  of  ocean,  counted  in- 
creasingly as  the  measure  of  social  position.  A  century  before  the 
English  period  in  which  Lecky  still  ascribed  part  of  the  great  in- 
fluence of  the  English  nobility  to  the  laws  of  tenure,  the  colonial 
governments  were  giving  away  tracts  of  land  to  anyone  with  a  little 
money  and  an  intention  of  developing  them.^ 

The  consequences  of  the  cheap  value  of  land  in  relation  to  that    .n 
of  movable  property,  in  so  far  as  they  concern  ideas  of  political  /O 
representation,  are  these:  with  mobility,  high  value  of  labor,  and      — 
absence  of  an  influential  hereditary  nobility,  jhe  idea  of  natural 
rights  can  flourish,  for  man  becomes  the  measure  of  value  in  the 
society;  moreover,  while  ownership  of  land  is  still  a  basic  value  of 
representation,  it  cannot  completely  overawe  the  representative  sys- 
tem by  its  socioeconomic  effects;  the  ideas  of  representation  consti- 
tuting the  concept  of  mass  or  direct  democracy  which  were  stifled 
in  the  English  social  and  economic  system  find  a  free  air  in  which 
to  circulate;  and  those  ideas  of  representation  which  were  attacked^___, 
as  contemptible  by  Burke,  Ireton,  North,  and  Samuel  Johnson  were 

^On  the  charters  see:  J.  T.  Adams,  The  Founding  of  New  England  (1921); 
L.  P.  Kellogg,  "The  American  Colonial  Charter,"  American  Historical  Association 
Reports,  I  (1903),  185;  W.  Stith,  The  Founding  of  Virginia  (1865). 

^Charles  A.  and  Mary  R.  Beard,  The  Rise  of  American  Civilization  (1934), 
summarize  local  provisions  in  Vol.  I,  pp.  86-90;  Jernegan,  The  American  Colonies, 
chap,  iv;  cf.  W.  E.  P.  Lecky,  A  History  of  England  in  the  Eighteenth  Century 
(1888),  Vol.  I,  pp.  184  fF. 
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attacked  complainingly  by  their  counterparts  in  the  new  world — 
Winthrop,  Hutchinson,  and  Leonard.  Winthrop  rued  the  absence 
of  household  servants  in  Massachusetts  while  vagrants  roamed  the 
English  roads.  In  American  colonies,  wealth  went  on  the  defensive 
rather  quickly. 

Early,  then,  were  found  those  historical  circumstances  best  de- 
signed for  the  promulgation  of  the  doctrines  of  direct  democracy  in 
American  representation:  a  small  population  of  self-sufficient  indi- 
viduals; an  idea  of  natural  rights;  a  strong  influence  in  sections  like 
Rhode  Island,  Pennsylvania,  and  Connecticut  tending  towards  indi- 
vidual religion;  an  evaluation  of  personal  property  unusually  high 
in  relation  to  real  property;  and  a  population  principally  of  humble 
origins.  Working  alongside  the  representative  principles  of  the  direct 
democrats  are  two  other  definable  combinations  of  ideas.  One  is 
primarily  the  contribution  of  the  Puritan  mind.  That  mind  was 
religious  to  the  point  of  theocracy;  it  consigned  to  religious  leader- 
ship the  moral  problems  of  government  and  tended  to  emphasize 
the  magisterial  and  administrative  role  of  government.  More  con- 
cerned with  duties  than  with  rights,  it  insisted  on  a  high  degree 
of  responsibility,  conscience,  and  conservatism  in  the  government  of 
men.  It  was  paternalistic  rather  than  derogatory  of  the  rights  of 
men.  John  Cotton  and  John  Winthrop  may  be  taken  as  its  typical 
exponents. 

The  other  combination  of  ideas  of  representation  is  a  further 
development  and  clarification  of  the  economic  and  political  ideas  of 
the  commercial  middle  classes.  This  combination  had  much  more 
opportunity  for  free  exercise  than  it  ever  had  in  England,  and  it 
contributed  the  idea  of  "no  taxation  without  representation."  It  con- 
cerned itself  with  the  accumulation  of  poHtical  rights  in  the  defense 
of  newly  achieved  property  rights.  From  Locke  it  accepted  both  the 
idea  of  parliamentary  supremacy  and  the  right  of  revolution,  both  of 
these  rights  being  essential  for  the  protection  of  the  natural  right 
of  property.  It  found  a  certain  congeniality  with  the  conservative, 
administrative  mind  of  the  Puritan  when  the  time  came  to  elaborate 
a  framework  of  government,  for  it  could  not  accept  the  complete 
extension  of  the  atomistic  theory  of  natural  rights  which  is  con- 
ducive to  mass  democracy.  On  the  other  hand,  by  its  insistence  on 
direct  and  delegated  representation  of  its  specific  interests,  it  could 
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find  temporary  agreement  with  the  delegation  theories  of  the  direct 
democrats,  an  agreement  which  was  lost  once  the  war  against 
British  sovereignty  was  won. 

The  function  of  this  chapter,  therefore,  is  to  describe  the  ideas  of 
representation  found  in  the  American  colonies  among  (a)  the  direct 
democrats,  (b)  the  theological  conservatives,  and  (c)  the  commer- 
cial middle  classes. 


TENDENCIES   TOWARD    DIRECT   DEMOCRACY 

The  colonial  systems  of  elections  and  suffrage  would  probably  be 
more  familiar  to  an  Englishman  of  the  fifteenth  century  than  to 
one  of  the  time  of  colonial  settlement.*  We  have  mentioned  before 
the  flexibility  of  the  ancient  English  representative  system  in  the 
House  of  Commons — its  ability  to  work  into  existing  social  and 
economic  patterns,  and  its  service  to  the  nation  both  when  the 
yeomanry  was  powerful  and  after  the  enclosures  and  international 
trade  had  broken  down  the  yeoman  influence.  The  institutions  of 
elections  and  the  conditions  of  suffrage  were  taken  over  in  the  early 
colonies  largely  from  the  system  which  theoretically  prevailed  in 
England. 

Conditions  in  the  colonies — the  absence  of  nobility,  general  free- 
holding,  and  a  small  population — were  such  that  the  ancient  English 
structures  could  be  implemented.  Formal  representation  received 
a  good  deal  of  the  substance  it  had  in  England  before  the  great 
period  of  political  and  economic  change  beginning  in  the  fifteenth 
century.  That  is  to  say  that  the  New  England  burgess  was  more 
often  a  burgess  than  an  officer  of  a  large  closed  corporation.  A  yeo- 
man, a  freeholder,  was  really  a  small  independent  farmer  who  worked 
his  own  land  and  was  not  under  continual  pressure  from  the 
great  landlords.  Little  wonder,  therefore,  that  John  Locke's  scheme 
of  representation  in  his  "Constitution  for  the  Carolinas"  failed.  He 
provided  for  a  parliament  to  be  composed  of  the  large  landed  pro- 
prietors or  their  proxies,  the  nobility,  and  the  freeholders  through 

*The  source  book  of  greatest  utility  to  the  student  of  colonial  representative 
practices  is  Cortlandt  F.  Bishop,  History  of  Elections  in  the  American  Colonies 
(1893);  A.  E.  McKinley,  The  Suffrage  Franchise  in  the  Thirteen  English  Colonies 
in  America  (1905),  has  a  wealth  of  material  also. 
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their  biennially  elected  representatives.  All  these  individuals  were 
to  sit  in  unicameral  assembly  and  to  possess  one  vote  each.  But  un- 
der conditions  in  Carohna  the  propagation  of  the  nobility  was  too 
difficult,  and  the  freeholders  would  soon  have  dominated  the  as- 
sembly completely  through  force  of  numbers.  Therefore,  although 
Locke  thought  his  scheme  represented  the  new  conditions  following 
the  Restoration,  and  the  Carolina  authorities  were  pressed  for  its 
enactment  and  use  from  1670  to  1698,  it  was  unenforced  and  by- 
passed.^ 

On  the  whole,  however,  the  colonial  representative  systems  were 
modeled  after  the  English  law.  A  typical  case  of  the  transfer  of 
English  election  law  to  the  new  areas  is  the  New  York  Charter  of 
Liberties  and  Privileges  of  1683  which  states  "that  every  freeholder 
within  this  provence,  and  every  freeman  in  any  corporation  shall 
have  his  free  choice  and  vote  in  the  electing  of  representatives,  with- 
out any  manner  of  constraint  or  imposition,  and  that  in  all  elections 
the  Majority  of  voices  shall  carry  it,  and  by  freeholders  is  under- 
stood every  one  who  is  so  understood  according  to  the  Laws  of 
England."  ^  Since  the  charters  that  formed  a  basis  for  most  coloniza- 
tion gave  the  colonists  the  full  rights  of  English  subjects,  a  transfer- 
ence of  qualifications  was  to  be  expected. 

Still,  it  is  possible  to  comment  on  certain  practices  which  were  not 
customary  in  England,  even  though  legal.  In  Maryland,  for  example, 
under  the  law  of  1638,  the  freemen  who  elected  deputies  or  burgesses 
were  required  "to  agree  upon  a  Certain  Contribution  for  the  de- 
fraying of  the  Charges  which  Such  Burgesses  Shall  Sustain  by  the 
repairing  to  the  assembly."  '  Residence,  a  qualification  for  suffrage 
and  office  that  had  atrophied  in  English  usage,  was  generally  in- 
sisted upon  in  the  colonies.®  Elections  for  the  provincial  assemblies 
were  generally  annual,^  A  large  number  of  officers,  including  some- 
times the  chief  executive,  were  elective.  In  Massachusetts,  the  gov- 

^  C.  M.  Andrews,  Colonial  Self-Government  16^2— i68g  (1904),  pp.  139  fJ; 
Bishop,  History  of  Elections,  pp.  39-40;  Beard  and  Beard,  Rise  of  American  Civili- 
zation, Vol.  I,  p.  66. 

^  Bishop,  History  of  Elections,  p.  20. 

''"Writ  Calling  the  Second  Assembly,"  1638-39,  in  Bishop,  History  of  Elec- 
tions, p.  246. 

^  Ibid.,  pp.  66-9. 

^  Ibid.,  chap,  i;  C.  Seymour  and  D.  P.  Frary,  How  the  World  Votes  (1918), 
Vol.  I,  chap.  X. 
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ernor  was  elected  for  a  time  after  1632  by  the  whole  body  of  freemen 
from  among  the  eighteen  elective  assistants  or  magistrates/" 

Massachusetts  also  accepted  the  theory  and  practice  of  instructions 
to  representatives.  Boston,  in  1661,  instructed  its  delegates  to  the 
assembly,  and  there  were  many  similar  cases  before  the  Constitution 
of  1780  reaffirmed  the  right  of  the  electors  to  instruct  their  dele- 
gates. Capable  and  aggressive  leaders  did  not  regard  the  practice  as 
humiliating,  and  men  like  John  Adams  and  Samuel  Adams  de- 
fended instructions.^^  A  final  modification  of  English  practice  may 
be  included.  In  New  Jersey,  under  the  Royal  government,  any  mem- 
ber of  the  assembly  who  received  an  office  of  profit  from  the  Crown 
or  the  Governor  vacated  his  seat.^^ 

In  the  realm  of  suffrage  requirements,  there  were  early  modifica- 
tions of  the  English  law.  While  in  England  the  40-shilling  freehold 
law  of  1430  was  continuously  in  effect,  in  the  colonies  property  was 
not  required  as  a  qualification  for  county  electors  except  perhaps  in 
Connecticut.^^  A  letter  from  Charles  II  in  1662  seems  to  have  been 
the  basis  for  increasing  the  pressure  on  the  colonies  to  subject  their 
residents  to  the  same  qualifications  of  real  property  as  those  existing 
in  England.  Before  the  end  of  the  seventeenth  century,  most  of  the 
colonies  had  a  land  requirement,  generally  the  40-shilling  freehold, 
which  had  some  degree  of  meaning.^* 

In  some  colonies,  the  county  franchise  was  extended  not  only  to 
freeholders  but  also  to  those  possessing  personal  property  of  a  mod- 
erate value.^^  This  significant  inroad  into  the  control  of  representa- 
tion by  the  landed  interests  was  not  effected  without  diverse  pro- 
tests. At  roughly  the  same  time  that  Swift  was  defending  the  landed 

^°This  practice  was  discontinued  after  the  general  election  of  1686  and  the  gov- 
ernor was  thereafter  appointed  by  the  Crown.  Bishop,  History  of  Elections,  pp.  2-6. 
See  also  G.  H.  Haynes,  History  of  Representation  and  Suffrage  in  Massachusetts, 
i62o-i6gi  (1894),  pp.  12-16;  30-5;  39-45. 

^^  Robert  Treat  Paine,  Jr.,  "Massachusetts'  Historic  Attitude  in  Regard  to  Repre- 
sentative Government,"  Arena,  XIX  (1907),  14.  Robert  Luce,  Legislative  Principles 
(1930),  pp.  448-59- 

•"^^  Bishop,  History  of  Elections,  p.  no. 

^^  Ibid.,  pp.  69-90. 

'^^  Seymour  and  Frary,  How  the  World  Votes,  pp.  209-10;  Bishop,  History  of 
Elections;  McKinley,  The  Suffrage  Franchise,  believes  that  the  impulsion  toward  a 
more  restricted  suffrage  came  not  only  from  the  Crown  but  from  colonial  property 
holders  as  well   (p.  485). 

^^  Bishop,  History  of  Elections,  pp.  69-86. 
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interests  in  Parliamentary  representation,  a  group  of  former  pro- 
prietors of  New  Jersey,  in  the  following  words,  protested  an  act  of 
the  Governor  allowing  a  money  qualification  for  electors  of  repre- 
sentatives to  the  assembly: 

For  certainly  those  persons  are  fittest  to  be  intrusted  with  choos- 
ing and  being  legislators  who  have  a  fixed  valuable  and  permanent  in- 
terest in  Lands,  and  must  stand  and  fall  with  their  country;  but  money 
is  an  uncertain  interest  and  if  it  be  admitted  a  qualification  equal  to 
Land,  an  assembly  may  be  packed  of  Strangers  and  Beggars  who  will 
have  little  regard  to  the  Good  of  the  Country  from  whence  they  can  re- 
move at  Pleasure  and  may  oppress  the  landed  Man  with  heavy  taxes.'^® 

The  objectionable  qualification  remained,  however. 
•  If  we  confine  ourselves,  therefore,  to  those  measures  which  dif- 
fered in  emphasis  from  English  practice,  we  would  still  be  able  to 
find  them  of  some  significance.  Residence  requirements,  constitu- 
ency payments,  frequent  elections,  elections  of  many  officers,  the 
doctrine  of  instructions,  the  banning  of  place-holding  by  representa- 
tives, and  the  decline  in  the  prestige  of  the  real-property  qualifica- 
tion for  the  vote  are  all  manifestations  of  what  we  earlier  called  the 
"direct  democracy"  idea.  These  practices  all  tended  to  reduce  the 
representative  to  the  delegate  status,  forcing  the  public  servant  to 
voice  accurately  and  under  pain  of  imminent  defeat  at  the  polls  the 
sentiment  of  the  majority  of  the  constituency.  And  along  with  the 
individualistic,  delegate  theory  went  the  loosening  of  suffrage  re- 
quirements generally  and  the  raising  of  the  value  of  personal  in 
relation  to  real  property. 

New  practices  peculiar  to  the  American  colonies  were  also  develop- 
ing, and  these  again  were  in  the  direction  of  the  individualist, 
atomistic  ideas  of  rational  democracy.  They  were  the  use  of  the 
ballot  in  contrast  to  viva  voce  voting,  the  practice  of  proxy  or  ab- 
sentee voting,  a  more  formaUzed  system  of  nominating  candidates 
for  office,  and  the  beginnings  of  an  initiative  and  referendum  which 
were  part  of  or  additional  to  the  practice  of  direct  legislation  in  the 
town  meeting.^^  Perhaps  there  might  also  be  included  certain  laws 
providing  for  compulsory  voting.  They  were  found  in  Virginia, 

^^  Ibid.,  pp.  79-80;  Seymour  and  Frary,  How  the  World  Votes,  pp.  215-16. 
^"^  McKinley,  The  Suffrage  Franchise,  provides  examples  of  legislation  to  stimulate 
full  voter  participation. 
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Maryland,  Massachusetts,  Delaware,  Rhode  Island,  and  Plymouth, 
and  were  probably  related  to  transportation  hardships. 

The  origins  of  the  ballot  in  America  are  somewhat  obscure;  the 
two  principal  theories  hold,  first,  that  it  was  a  device  already  prac- 
ticed and  known  in  corporation  procedure  and,  second,  that  it  was 
a  procedure  that  the  Pilgrims  picked  up  during  their  decade  in 
Holland  before  immigrating  to  America/^  It  originated  in  Ameri- 
can usage  at  Salem  in  1629.  On  the  other  hand,  the  appearance  of 
the  ballot  in  the  Jerseys  and  Pennsylvania  is  probably  ascribable  to 
Harrington's  Oceana,  in  which  he  set  up  an  ideal  system  of  ballot- 
ing, using  balls.  Delaware  followed  the  Pennsylvania  system. 

Voting  by  proxy  (a  violation  of  charter  provisions  requiring  elec- 
tions by  freemen  in  general  assembly)  is  significant  for  the  theory 
of  representation  in  that  it  shows  the  early  development  among  New 
England  governments  of  the  inconveniences  of  direct  government. 
Thus,  in  1635-6,  the  Massachusetts  General  Court  ordered  that  cer- 
tain towns  should  possess  "libertie  to  stay  soe  many  of  their  freemen 
att  home  for  the  safety  of  their  towne  as  they  judge  needful,  and 
that  the  said  ffreemen  that  are  appoyncted  by  the  towne  to  stay  att 
home  shall  have  liberty  for  this  court  to  send  voices  by  pxy."  ^^  The 
crowded  conditions  of  the  general  meetings  and  the  need  to  con- 
tinue the  necessary  farm  work  are  given  elsewhere  as  reasons  for 
similar  laws.^° 

In  Connecticut  as  early  as  1638  and  in  Massachusetts  as  early  as 
1 63 1,  there  were  beginnings  of  a  system  of  nominations  beyond  the 
mere  submission  of  names  of  candidates  at  election  time.  The 
former  colony  required  towns  to  nominate  candidates  for  the  mag- 
istracy, and  the  General  Court  was  empowered  to  add  other  names. 
Thus,  although  the  method  was  changed  several  times,  in  essence 
a  second  election  for  nominations  was  set  up.  Massachusetts  allowed 
each  voter  to  vote  for  his  candidate  to  the  assistantships,  and  those 
candidates  with  the  highest  total  vote  were  declared  nominated  and 
eligible  for  election  at  the  election  Court.^^ 

Rhode  Island,  very  early  in  its  history,  began  the  practice  of  the 

^^  Spencer  D.  Albright,  The  American  Ballot  (1942),  chap,  i;  Douglas  Campbell, 
"The  Origin  of  American  Institutions  as  Illustrated  in  the  History  of  the  Written 
Ballot,"  Papers  of  the  American  Historical  Association,  V  (1891),  165. 

^®  Bishop,  History  of  Elections,  p.  129. 

^^  Ibid.,  p.  129;  Seymour  and  Frary,  How  the  World  Votes,  p.  221. 

^^  Bishop,  History  of  Elections,  pp.  120-7. 
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initiative  and  referendum.  After  the  Charter  of  1644  was  granted  to 
Providence  and  the  other  towns  of  Rhode  Island,  the  towns  met  in 
convention  (1647),  with  each  town  represented  by  a  committee. 
These  committees  could  exercise  the  power  of  freemen  on  every 
matter  except  that  of  election  of  officers.  If  a  town  wished  a  law  of 
a  general  nature,  it  informed  the  other  towns  of  its  proposal  and 
then  introduced  the  law  at  the  following  session  of  the  General 
Court.  If  the  bill  were  approved  by  the  majority  of  town  deputies, 
it  became  a  temporary  law,  but  its  final  sanction  depended  on  its 
ratification  by  the  whole  electorate  gathered  in  general  assembly. 

In  addition,  the  general  court  could  propose  a  law  which,  when 
sent  back  to  the  towns  for  popular  ratification,  and  after  such  rati- 
fication was  reported  back  to  the  general  court  with  a  favorable 
majority  from  the  towns,  would  stand  as  a  law  until  the  next 
general  assembly.  Later  changes  in  the  laws  of  initiative  and  refer- 
endum provided  that  an  act  passed  by  the  general  court  of  deputies 
should  go  to  the  towns  and  have  the  force  of  law  unless  within  a 
specified  time  a  majority  of  the  voters  in  a  majority  of  the  towns 
voted  against  it.  Finally,  in  1660,  a  majority  of  inhabitants,  rather 
than  a  majority  of  towns,  was  sufficient  to  nullify  a  law.^^ 

Thus,  both  in  the  treatment  tendered  the  transported  English 
representative  devices  and  in  the  novelties  introduced  into  their 
representative  system  by  the  colonists  themselves,  we  have  a  trend 
out  of  the  English  organic  theories,  out  of  the  English  theory  of 
virtual  representation,  towards  a  synthesis  more  akin  to  that  of  the 
Levellers  and  the  later  English  Radicals.  It  has  often  been  the 
fashion  to  emphasize  the  theocratic  sides  of  Puritanism  in  New 
England.  But  these  concrete  tendencies  towards  Direct  Democracy 
owe  a  debt  to  the  individualistic  connotations  of  Puritanism  as  well 
as  to  the  conditions  of  colonial  life.  As  Tawney  declared:  "There 
was  in  Puritanism  an  element  which  was  conservative  and  tradi- 
tionalist, and  an  element  which  was  revolutionary;  a  collectivism 
which  grasped  at  an  iron  discipline,  and  an  individualism  which 
spurned  the  savorless  mess  of  human  ordinances;  a  sober  prudence 
which  would  garner  the  fruits  of  this  world,  and  a  divine  reckless- 
ness which  would  make  all  things  new."  "^ 

^"^Ibid.,  pp.  lo-ii;  McKinley,  pp.  444-5;  C.  S.  Lobingier,  The  People's  Law 
(1909),  pp.  77-87- 

"^  R.  H.  Tawney,  Religion  and  the  Rise  of  Capitalism   (1926),  p.  212. 
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Men  like  Roger  Williams  were  closely  akin  to  this  "divine  reck- 
lessness." A  radical  Independent  turned  Leveller,  Williams  brought  T 
to  the  colonies  a  full-blown  idea  of  direct  democracy  formed  of  the 
programs  which  Lilburne  and  Overton  were  espousing  in  Eng- 
land.^* The  social  contract  was  to  him  not  a  historical  and  irrevoca- 
ble deed  as  with  Burke,  nor  a  rare  resort  as  with  Locke  or  Hobbes, 
but  a  continual,  essential  element  in  all  government.  Governments 
are  but  "Derivatives  and  Agents  immediately  derived  and  employed 
as  eyes  and  hands  and  instruments."  ^^  The  supreme  power  lies  at 
the  "Bar  of  the  People  or  Common- Weal,  where  all  may  personally 
meet,  as  in  some  Commonweales  of  small  number,  or  in  greater  by 
their  Representatives."  The  state  may  not  diminish  the  natural 
power  and  freedom  of  the  people.  Nor  may  the  state  enter  the  souls 
of  men  to  question  and  persecute  their  motives,  for  the  civil  magis- 
trate has  power  over  only  the  bodies  and  goods  of  men.^'^  And  just 
as  Lilburne  delivered  attacks  from  his  Tower  prison  against  the 
Presbyterian  Parliament,  so  also  did  Roger  WilHams,  banished  to 
Rhode  Island,  declaim  against  all  attempts  to  limit  "the  natural 
freedom"  of  the  people. 

Williams  was  more  fortunate  than  Lilburne,  however,  for  he 
could  work  out  his  theories  of  the  relations  between  rulers  and 
ruled  in  his  newly  chartered  experiment,  Rhode  Island.  There, 
the  elected  officials  of  the  government  swore  an  oath  engaging 
themselves  to  their  position  while  those  who  elected  them  "con- 
tracted" to  obey  them:  "We  the  inhabitants  of  the  Province  of 
Providence  Plantations  being  here  orderly  met,  and  having  by  free 
vote  chosen  you  to  public  office  and  officers  for  the  true  administra- 
tion of  justice  and  the  execution  thereof  throughout  the  whole 
Colonic  do  hereby  engage  ourselves  to  the  utmost  of  our  power  to 
support  and  uphold  you  in  your  faithfull  performance  thereof."  ^^ 

^*  Parrington,  The  Colonial  Mind,  pp.  62-76;  William  Warren  Sweet,  The  Story 
of  Religion  in  America  (1930),  chap,  v;  Don  M.  Wolfe,  Milton  in  the  Puritan 
Revolution  (1941),  pp.  30-6. 

^^  "The  Bloudy  Tenent  Yet  More  Bloudy,"  quoted  in  Parrington,  The  Colonial 
Mind,  p.  69. 

^®  Sweet,  The  Story  of  Religion,  p.  100. 

^"^  Bishop,  History  of  Elections,  p.  257.  The  growth  of  government  in  Rhode 
Island  was  the  archetype  of  direct  democracy,  going  from  town  meeting  to  repre- 
sentative government  in  measurable  stages.  Cf.  McKinley,  The  Suffrage  Franchise, 
pp.  430-45.  In  contrast  see  E.  I.  Miller,  The  Legislature  of  the  Province  of  Virginia 
(1907),  pp.  40-5. 
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Thus,  in  every  election  the  social  contract  was  renewed,  and  neither 
religious  nor  property  requirement  prevented  men  from  engaging 
in  the  contract. 

To  the  direct  democratic  tendencies  which  were  found  in  New 
England  must  be  added  the  demands  for  more  equal  representation 
by  the  settlers  of  the  growing  frontier  regions.^^  These  regions  were 
becoming  more  and  more  differentiated  from  the  coastal  territories, 
which  were  dominated  to  a  large  extent  by  the  landed  and  com- 
mercial groups.  The  frontier  now  felt  the  pressures  of  the  Indians, 
the  British  and  French  traders,  and  also  the  discriminations  of 
the  large  planters  against  the  small.  Their  needs  were  tied  up  with 
their  lack  of  representation.  In  1764,  for  example,  the  people  of  the 
western  counties  of  Pennsylvania  petitioned  for  solution  of  prob- 
lems which  had  beset  them  for  generations,  protesting  against  the 
"appeasement"  of  the  Indians  and  connecting  that  mistaken  policy 
with  the  disproportionate  representation  of  the  eastern  counties  over 
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the  western. 

This  discrimination  brought  the  beginnings  of  the  populism  of 
the  frontier.  In  the  west  the  idea  of  the  natural  rights  of  man  fol- 
lowed the  isolated,  mobile,  and  often  government-less  pioneers.  The 
idea  of  democracy  as  a  close  personal  relationship,  unhampered  by 
traditional  or  legal  structures,  between  a  man  and  the  officials  who 
govern,  spread  over  the  new  lands,  and  its  influence  on  ideas  of 
representation  increased  steadily  throughout  the  nineteenth  century. 

Representation  as  conceived  by  the  merchants,  large  planters,  and 
shippers  of  the  eastern  seaboard  was  only  superficially  akin  in  prac- 
tice to  the  idea  possessed  by  the  new  western  regions.  Inequalities 
of  the  franchise  and  failure  to  redistrict  were  defended  by  assem- 

^^  To  Frederick  J.  Turner  is  due  most  credit  for  the  recent  striking  advances  in 
the  study  of  the  influence  of  the  American  frontier.  In  the  above  connection  see 
his  The  Frontier  in  American  History  (1920),  chaps,  i-iii;  also  V.  W.  Craven,  The 
Southern  Frontier,  1670-17^2  (1929);  W.  A.  Schafer,  "Sectionalism  and  Representa- 
tion in  South  Carolina,"  American  Historical  Association  Reports,  I  (1900),  237; 
J.  A.  C.  Chandler,  Representation  in  Virginia  (1896);  Homer  C.  Hockett,  Western 
Influences  on  Political  Parties  to  1825  (1917),  pp.  1-27. 

^^  "A  Remonstrance  of  the  Distressed  and  Bleeding  Frontier  Inhabitants  of  the 
Province  of  Pennsylvania,"  in  Henry  Steele  Commager,  ed..  Documents  of  American 
History  (1935),  Vol.  I,  p.  50.  Cf.  Jernegan,  The  American  Colonies,  p.  292;  cf.  also 
Turner,  The  Frontier,  pp.  iio-ii;  B.  W.  Bond,  Jr.,  "Some  Political  Ideals  of  the 
Colonial  Period  as  They  were  Realized  in  the  Old  Northwest,"  in  Essays  in  Co- 
lonial History  (1931);  B.  F.  Wright,  "Political  Institutions  and  the  Frontier,"  in 
Sources  of  Culture  in  the  Middle  West  (D.  R.  Fox,  ed.,  1934). 
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blies  which  represented  the  eastern  counties;  at  the  same  time  those 
very  assembHes  were  most  truculent  in  demanding  that  there  be  no 
taxation  without  representation  in  the  British  Empire,  that  popular 
consent  be  the  basis  of  all  government,  and  that  all  men  be  regarded 
as  created  free  and  equal. 

Colonial  ideas  of  representation  in  the  eighteenth  century  were 
thus  working  on  two  levels:  first,  the  level  of  Colony  against  Eng- 
land; and  second,  the  level  of  the  assembly  as  then  constructed 
versus  the  unrepresented  elements  of  the  population.  Fortunately 
for  the  success  of  the  Revolution,  the  face  value  of  the  slogans  and  - 
appeals  was  acceptable  to  both  the  propertied  and  the  populist 
groups.  But  when  the  war  was  over,  a  difference  soon  became  ap- 
parent between  those  who  shouted  most  loudly  against  "taxation 
without  representation"  and  those  who  claimed  most  heartily  the 
"natural  rights  of  man."  ^°  / 


THE   THEOLOGICAL   CONSERVATIVES 


The  genius  of  Puritan  theology  in  Massachusetts  in  the  seven- 
teenth century  produced  a  conception  of  representation  which  was, 
when  taken  with  the  whole  Puritan  viewpoint,  perhaps  the  most 
'Original  contribution  of  colonial  thought  to  the  generations  of 
America  that  followed.^^  The  ideas  of  representation  which  evolved 
from  the  Government  of  Massachusetts  and  to  a  lesser  extent  from 
the  governments  of  the  other  New  England  colonies  were  a  product 
of  three  historical  strains  of  philosophy:  the  theory  of  the  social 
compact,  the  idea  of  the  state  as  an  organism,  and  the  highly  per- 
sonal theory  of  the  constant  struggle  of  man  against  the  evil  within 
him. 

Working  together  and  against  one  another  under  the  fusing 
influence  of  religious  fire,  they  molded  a  viewpoint  which  resisted 
the  forces  of  the  doctrines  of  direct  democracy  and  the  representa- 
tion of  property  interests  until  the  eighteenth  century  and,  in  fact, 
were  never  reduced  to  the  state  where  they  were  not  capable  of 

^''Max  Farrand,  "The  West  and  the  Principles  of  the  Revolution,"  Yale  Review, 
XVII  (1908),  44,  55. 

^■'- Perry  Miller,  The  New  England  Mind  (1939),  esp.  chap,  xiv;  G.  H.  Haynes, 
Representation  and  the  Suffrage  in  Massachusetts,  i62o-i6g6;  H.  L.  Osgood,  "Po- 
litical Ideas  of  the  Puritans,"  Political  Science  Quarterly,  VI  (1891),  i. 
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revivals  which  invigorated  the  stream  of  American  idealistic  political 
philosophy. 

The  personal,  individual  element  in  the  Puritan  philosophy  was 
often  to  result  in  Congregationalism,  and  Congregationalism  was 
often  to  transfer  itself  over  to  the  state  from  the  church.  Coming 
as  it  did,  when  England  already  had  a  variety  of  representative 
procedures,  Puritanism  could  not  help  impelling  those  practices  in 
the  direction  of  direct  democracy.  The  neighborliness  of  wilderness 
life  in  the  colonies  also  helped  to  make  direct  democracy  a  feature 
of  political  life,  as  indicated  in  the  section  immediately  preceding. 

Nevertheless,  the  mass  of  the  Puritan  doctrine,  if  it  had  not  been 
deflected,  would  have  traced  a  course  directly  to  those  organic  state 
theories  which  characterized  English  and  German  idealistic  philoso- 
phy in  the  nineteenth  century.  Elements  in  American  thought  that 
are  commonly  called  idealistic  owe  to  the  Massachusetts  colony  a 
great  share  of  their  inspiration.^^  Remarkably  enough,  the  organic 
theory  of  the  Puritans  was  accomplished  without  the  employment 
of  historical  substantiation — a  method  that  has  usually  accompanied 
those  theories,  as,  for  example,  in  Burke,  Carlyle,  and  Hegel.^^ 
r  We  cannot  reach  the  core  of  the  Puritan  concept  of  representation, 
*  therefore,  by  discovering  to  what  extent  the  Puritans  accepted  the 
practices  of  direct  democracy.  For  procedures  to  the  idealists  are  but 
grist  to  the  mill  of  the  soul.  Rather,  we  must  examine  three  proposi- 
tions which  the  Puritans  offered  as  alternatives  to  the  propositions 
of  the  direct  democrats:  the  doctrine  of  magistracy,  the  idea  of 
organic  society,  and  the  theory  of  "compulsory  voluntarism,"  to  use 
a  term  recently  employed  by  discredited  political  systems  whose  con- 
nections with  Puritanism  are  otherwise  remote. 

The  idea  of  magistracy  is  at  once  a  belief  in  bureaucracy  and  a 
conviction  that  the  administration  of  government  must  be  for  the 
good  of  the  people.  It  is  the  outer  manifestation  of  the  powerful, 
inner  Puritan  conscience,  so  well-described  by  Perry  Miller,  both  in 
its  origins  and  in  its  development.  When  the  introspective,  troubled 
soul  turns  out  to  the  world,  it  brings  with  it  and  applies  its  same 
methods  of  thought.  The  sphere  of  society  is  a  personal,  closed  sub- 

^^  See  V.  L.  Parrington,  The  Romantic  Revolution  in  America   (1930),  Book  III. 

^^  Ernst  Cassirer,  The  Myth  of  the  State  (1946),  chaps,  xv.,  xvii.  Burke  said: 
"Men  are  qualified  for  civil  liberty  in  exact  proportion  to  their  disposition  to  put 
moral  chains  upon  their  own  appetites."  Letter  to  Dupont  (1789),  Selected  Letters 
(ed.  1922),  p.  269. 
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jectivism.  Its  morality  and  operations  are  a  single,  shining  shaft  of 
light,  not  a  complex  of  counting-house  transactions.  The  New  Eng- 
land Puritans  were  therefore  intent  on  reducing  the  laws  of  their 
community  to  a  constitution  and  proceeding  from  there  to  mere 
rulings  on  the  laws.  They  were  eager  constitutionalists.  Connecticut 
was  proud  of  having  drafted  the  first  constitution  in  its  "Funda- 
mental Orders"  of  1639.  John  Cotton  essayed  a  code  of  fundamental 
law  for  the  commonwealth  which  he  called  "Model  of  Moses  His 
Judicials."  The  government  was  to  be  a  spiritual  corporation;  con- 
science, rather  than  money,  was  legal  tender  for  shares. 

The  function  of  the  magistrate  proceeds  from  the  organic  law. 
He  must  treat  the  laws  of  the  community  as  his  religious  duty  bids 
him  treat  the  laws  of  the  Bible:  on  the  basis  of  the  general  text,  he 
must  supply  the  particular  problem  with  a  solution  inside  the 
framework  of  the  text.^*  Again  we  quote  Miller's  fine  analysis: 

They  were  striving  to  push  as  far  in  to  the  background  as  possible 
the  order  of  things  that  exists  by  inevitable  equilibrium,  that  is  fulfilled 
by  unconscious  and  aimless  motions,  that  is  determined  by  inertia  and 
inexorable  law,  and  in  its  place  to  set  up  an  order  founded  upon  vol- 
untary choice,  upon  the  deliberate  assumption  of  obligation,  upon  un- 
constrained pacts,  upon  the  sovereign  determinations  of  free  wills.^^ 

This  latter  sphere,  large  and  rational,  would  be  the  sphere  of  de- 
cisions and  power  of  the  magistrates. 

Winthrop  objected  strenuously  to  the  assembly's  idea  that  "mag- 
istracy must  be  no  other,  in  effect,  than  a  ministerial  office,  and  all 
authority,  both  legislative,  consultative,  and  judicial,  must  be  exer- 
cised by  the  people  in  their  body  representative."  ^^  It  is  doubtful 
whether  he  would  have  conceded  to  the  assembly  powers  greater 
than  advisory  or  functions  greater  than  aids.  Popular  power  hardly 
extends  further  than  the  first  social  compact.  Miller  describes  the 
theocratic  impulse  towards  power  in  the  following  words: 

In  order  that  the  theory  of  its  contractual  origins  might  not  turn 
Massachusetts  into  a  democracy — which  Cotton  declared  God  did  never 
"ordeyne  as  a  fitt  government  eyther  for  church  or  commonwealth" — 

^^  Miller,  New  England  Mind,  p.  423. 

^^  From  Perry  Miller,  The  New  England  Mind,  p.  398.  Copyright  1939  by  Perry 
Miller.  Reprinted  by  permission  of  Perry  Miller. 
^®  Parrington,  The  Colonial  Mind,  p.  45. 
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Winthrop  and  the  leaders  took  unto  themselves  the  tremendous  prestige 
which  a  Puritan  laity  accorded  to  learning,  scholarship,  and  academic 
training.  Winthrop  traded  upon  his  prestige  in  order  to  convince  com- 
mon men  that  after  they  had  become  parties  to  the  compact  they  were  to 
be  content  with  general  regulations  and  to  entrust  administration  to  men 
wiser  than  they,  to  men  capable,  as  they  were  not,  of  deducing  logical 
conclusions  from  the  general  to  the  particular.^^ 

Nothing  could  have  been  more  antithetic  to  the  beliefs  of  the  Level- 
lers or,  for  that  matter,  even  of  the  fifth  of  the  male  inhabitants  of 
Massachusetts  who  then  voted.  For  the  procedures  which  they  con- 
sidered would  lead  to  the  perpetuation  of  their  wills  in  the  very 
body  of  the  government  were  rendered  meaningless  by  the  simple 
tool  of  magisterial  presumption  of  the  will  of  God.  Karl  Mannheim 
has  written:  "The  fundamental  tendency  of  all  bureaucratic  thought 
is  to  turn  all  problems  of  politics  into  problems  of  administra- 
tion." ^^  This  was  the  reasoning  of  Winthrop,  too,  when  he  justified 
the  restraints  imposed  by  the  magistrate  on  the  actions  of  those  who 
were  demanding  a  more  active  role  in  the  governing  process. 

Time  after  time,  Winthrop  and  Cotton  insisted  that  the  steward- 
ship did  not  allow  of  license  but  had  as  its  chief  purpose  the  preven- 
tion of  the  natural  disorders  of  men.  The  magistrate  is  the  custodian 
of  the  public  interest.  Only  he  can  prevent  factionalism  from  grow- 
ing rife  in  the  society  and  protect  the  public  interest  so  that  it  will 
"oversway  all  private  interests."  ^^  Winthrop  insisted  on  the  veto 
power  over  acts  of  the  elected  representatives  of  the  people.  He 
claimed,  in  refutation  of  the  opposition,  that  the  veto  protected  lib- 
erty; "I  cannot  liken  it  better  to  anythinge  than  the  brake  of  a  wind- 
mill: w'ch  hath  no  power  to  move  the  runninge  worke:  but  it  is  of 
speciall  use,  to  stoppe  any  violent  motion,  w'ch  in  some  extraordi- 
nary tempest  might  endanger  the  whoU  fabricke."  Petitions  were 
things  of  disorder: 

When  the  people  have  chosen  men  to  be  their  rulers,  now  to  com- 
bine together  ...  in  a  public  petition  to  have  an  order  repealed  .  .  . 

^^  From  Perry  Miller,  The  New  England  Mind,  p.  423.  Copyright  1939  by  Perry 
Miller.  Reprinted  by  permission  of  Perry  Miller. 

^^  Karl  Mannheim,  Ideology  and  Utopia  (transl.  by  Louis  Wirth  and  Edward 
Shils,  1936),  p.  105. 

^®  Parrington,  The  Colonial  Mind,  p.  43.  Note  the  striking  difference  between 
this  idea  and  the  Madison-Hamilton  scheme  of  mutually  checking  private  interests. 
(See  chap,  iv.,  infra).  The  next  three  quotations  are  also  from  Parrington,  pp.  46, 
47,  and  32. 


Ill    The  American  Colonial  Development  6$ 

savors  of  resisting  an  ordinance  of  God.  For  the  people,  having  deputed 
others,  have  no  right  to  make  or  alter  laws,  themselves,  but  are  to  be 
subject. 

Cotton  even  inclined  toward  the  perpetuation  of  a  governing  class 
for  its  lifetime  at  least.  "A  magistrate,"  he  declared,  "ought  not  to 
be  turned  into  the  condition  of  a  private  man  without  just  cause, 
and  to  be  publicly  convict,  no  more  than  the  magistrates  may  turn 
a  private  man  out  of  his  freehold,  etc.,  without  like  public  trial,  etc." 

The  bureaucratic  and  patriarchal  notions  which  the  Puritan  lead- 
ers possessed  were  a  part,  too,  of  the  sense  of  organic  unity  belonging 
to  the  compact  New  England  communities,  even  though  the  greater 
part  of  the  American  colonies  were  more  and  more  developing  the 
liberal  and  individualistic  tendencies  of  the  social  contract.  The 
heavy  hand  of  the  theories  of  Divine  Right  and  the  mercantilist 
state  lay  hard  upon  them.  They  were  only  a  few  years  away  from 
Elizabeth  and  from  Hooker,  who,  in  his  Laws  of  Ecclesiastical 
Polity,  had  written:  "We  mean  by  the  Commonwealth  that  society 
with  relation  unto  all  public  affairs  thereof,  only  the  matter  of  true 
religion  accepted  [i"/V];  by  the  Church,  the  same  society,  with  only 
reference  unto  the  matter  of  true  religion,  without  any  other  affairs 
besides."  *°  The  principles  of  mercantilism  were  accepted  and  ap- 
plied by  the  Puritans  in  Massachusetts.  Business  and  commerce,  as 
well  as  society  in  general  were  subject  to  regulation.*^ 

In  a  significant  passage.  Miller  writes: 

The  magistrates  were  not  in  Withrop's  view  potential  tyrants  to 
be  prevented  from  doing  mischief,  but  an  integral  part  of  a  unified  com- 
munity, the  guardians  of  its  ideals  and  purposes.  .  .  .  Hence  the  magis- 
trates spoke  for  the  inner  will  of  the  community;  they  were  not  lackeys 
appointed  to  stand  in  one  place  and  perform  only  menial  service. 

If  we  are  to  accept  Gierke's  statement  that  the  true  concept  of 
representation  is  the  organic  one,  that  a  mature  idea  of  representa- 

*°  The  Laws  of  Ecclesiastical  Polity,  Book  VIII,  chap,  i,  paragraph  5,  quoted  in 
Tawney,  Religion  and  The  Rise  of  Capitalism,  p.  166.  Church  and  state  were  not 
at  all  separated  in  operation,  Tawney  points  out.  The  Virginia  vestry  of  this  period, 
as  Kimbrough  Owen  shows  in  a  forthcoming  publication,  combined  church-state 
functions  in  local  government. 

*^From  Perry  Miller,  The  New  England  Mind,  pp.  416,  429.  Copyright  1939  by 
Perry  Miller.  Reprinted  by  permission  of  Perry  Miller.  Cf.  Philip  W.  Buck,  Politics 
of  Mercantilism  (1942),  v. 
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tion  gives  the  representative  a  specialized  function  in  the  com- 
munity, we  must  point  out  that  American  political  theory  was  ma- 
ture almost  before  it  began. 

The  idea  of  magistracy  which  evolved  from  the  legalistic  aspects 
of  puritanism  and  the  patriarchal,  organic  inception  of  the  Church- 
State  society  were  supplemented  by  the  theory  of  compulsory  volun- 
tarism. The  Puritan  emphasis  on  the  free  will  and  the  necessity  for 
organizing  that  free  will  into  a  paternal  government  are  the  mate- 
rial causes  of  the  theory.  The  Puritans  had  used  the  social  compact 
with  good  effect  in  their  struggle  against  the  Stuarts,  and  the  idea 
of  the  social  compact  had  become  fixed  in  the  minds  of  the  colonists. 
Any  theory  of  politics  had  to  conform  substantially  to  the  compact, 
which  had  a  tendency,  in  a  time  of  growing  individualism,  to  be 
considered  popularly  as  a  current  arrangement,  based  on  the  con- 
formance of  rulers  to  the  current  desires  of  the  ruled,  and  evidenced 
at  the  time  of  every  election  by  a  new  contract  drawn  up  under 
such  new  conditions  as  the  electorate  thought  fit  to  impose. 

The  point  of  departure  for  the  theory  of  compulsory  voluntarism 
is  the  double  covenant.  Subjects  not  only  contract  with  their  rulers 
to  be  governed  by  their  consent  and  in  accordance  with  their  own 
good,  but  they  and  the  rulers  together,  that  is  to  say,  all  men, 
covenant  with  their  God  to  obey  his  laws.  From  God,  men  receive 
Grace.  To  God,  they  tender  conformance  to  His  ordinances.  There- 
fore, "the  Lord  requires  that  we  should  walke  in  new  obedience 
before  him,  and  answerable  to  that  grace  bestowed  .  .  .  and  this 
is  the  covenant  .  .  .  which  the  Lord  reveals,  requires,  and  exacts 
of  all  that  have  given  their  names  unto  him."  *^ 

Action  within  the  earthly  covenant  cannot  conflict  with  action 
within  the  heavenly  covenant.  The  rulers  are  responsible  to  God  for 
their  political  actions  just  as  much  as  and  more  than  they  are  re- 
sponsible to  the  people.  Therefore,  they  cannot  tolerate  in  the  peo- 
ple the  reign  of  natural  liberty,  which  is  that  liberty  to  sin  which 
men  acquired  upon  the  fall  of  Adam,  but  rather  must  insist  on  the 
reign  of  civil  liberty,  which  consists  of  actions  in  conformance  with 
the  Covenant  with  God.  Government  is  the  result  of  placing  civil 
liberty  in  a  supervisory  capacity  over  natural  liberty.  Not  to  use 
this  quality  of  restraint  essential  to  government  is  a  dereliction  of 
moral  responsibiUty  on  the  part  of  the  magistrates,  a  breaking  of 

*^  Miller,  New  England  Mind,  pp.  420-7. 
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their  covenant  with  the  Lord.  Liberty  is  "to  walk  in  the  Faith, 
Worship,  Doctrine,  and  Discipline  of  the  Gospel";  it  is  not  "liberty 
to  sin,  but  to  be  holy." 

Compulsory  voluntarism  is  that  undefined  but  real  constitution 
which  prevents  the  radical  and  definite  manipulation  of  the  repre- 
sentatives by  their  constituents.  It  is  none  other  than  the  introduc- 
tion of  the  Divinity  as  the  first  Principal  of  the  state.  The  election 
by  the  people  is  in  conformance  with  His  Will  in  so  far  as  they  are 
behaving  civilly  and  not  sinfully;  elections,  therefore,  are  in  a  sense 
deluding,  for  they  incline  the  electors  to  believe  in  a  structure  rather 
than  to  realize  what  lays  behind  the  structure.  "God,  by  the  Peoples 
suffrages,  makes  such  an  one  Governour,  or  Magistrate,  and  not 
another." 

To  say  that  those  representative  devices  make  the  people  sovereign 
is  incorrect  and,  in  fact,  subversive  of  the  covenant  with  the  Lord. 
The  real  Principal  of  the  agents  or  magistrates  is  God.  Whatever 
the  demands  of  the  popular  voice,  whatever  the  practices  and  pro- 
cedures of  a  political  system  (which  was,  after  all,  largely  an  in- 
heritance from  a  blasphemous  society),  the  magistrate  must  first 
represent  God  as  his  will  is  manifested  through  His  holy  teachings 
and  revelations  to  the  leaders  of  the  Church.  The  desires  of  the 
people  can  be  no  other,  if  they  are  at  all  lawful,  than  the  desires  of 
the  Lord.  They  are  truly  represented  in  their  virtuous  desires  but 
not  in  their  sinful  ones,  and  in  their  own  minds  they  can  perceive 
that  this  is  the  object  of  representation. 

The  great  contribution  of  the  Puritan  theorists  to  the  theory  of  p^ 
representation  is  a  spiritual  one.  Like  all  men  of  grave  conscience, 
they  were  concerned  with  finding  a  method  of  inserting  into  the 
representative  relationship  some  conception  which  would  modify 
the  mechanical,  leaderless,  and  irresponsible  implications  of  the 
idea  of  representation  as  a  mere  agency.  In  an  age  which  knew  no 
sacred  written  constitution  and  an  age  rarely  matched  in  the  fervor 
of  religious  idealism,  they  found  their  answer  in  the  bulwark  of  a 
fortified  conscience.  For  the  most  part,  American  ideas  of  repre- 
sentation were  headed  in  different  directions,  toward  the  idea  of 
direct  democracy  or  toward  the  idea  of  representation  of  prevailing 
interests.  However,  from  time  to  time,  significant  new  versions  of 
the  Puritan  ideal  recurred,  and  one  need  not  go  beyond  today  to 
find  its  modified  tradition  a  living  thing. 
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THE    COMMERCIAL    INTERESTS 

The  idea  that  representation  should  reflect  the  prevaiUng  material 
interests  in  a  society  is  as  old  as  the  idea  of  the  representation  of  the 
land,  even  though  it  may  not  have  been  customarily  presented  in 
such  terms.  The  idea  that  the  prevailing  interests  are  those  of 
commerce  and  industry  and  that  representation  should  therefore  be 
predominantly  of  those  interests  is  as  recent  as  the  growth  of  com- 
merce and  industry  in  modern  times.  Along  with  this  latter  develop- 
ment came  the  doctrines  of  individualism. 

Here  it  was  that  ideas  of  representation,  originating  in  the  same 
process  of  grandiose  social  change,  split  in  twain.  It  was  far  easier 
to  maintain  an  unchallengeable  doctrine  of  representation  when  the 
man  and  his  land  were,  for  many  legal  purposes,  indistinguishable. 
His  characteristics  were  social,  that  is,  "artificial";  he  had  a  status 
with  relation  to  society  that  was  more  important  than  his  petty 
being.  But  when  the  same  man  began  moving  about  in  the  world, 
his  social  characteristics  followed  him  along  with  whatever  rights 
he  may  have  possessed.  What  would  be  the  political  perquisites  of 
his  new  species  of  property,  much  of  it  mobile  .f*  In  relation  to  his 
old  status,  he  was  almost  a  carpetbagger.  He  had  to  fight  the  rem- 
nants of  the  old  society  to  insure  the  safety  of  his  transient  belong- 
ings. When  it  came  to  representing  himself  before  the  changing 
society,  in  what  capacity  should  he  present  himself;  as  the  possessor 
of  property  or  as  an  individual  ? 

Ample  justification  was  presented  for  both  sides  of  the  case.  The 
safety  and  growth  of  property  demanded  that  it  be  represented 
before  all  else.  The  philosophy  of  individualism  which  developed 
with  the  individual's  new  social  and  physical  movement  protected 
his  property  as  well  as  his  individuality  against  kings,  nobles,  and 
the  Church.  But  it  also  gave  him  a  solitary  personality  possessed  of 
natural  rights  which  would  not  be  broken  into  either  by  the  old 
ruling  classes  or  by  property  discriminations.  The  dilemma,  in  so 
far  as  it  concerned  the  suffrage,  is  expressed  very  well  by  Tom 
Paine:  "When  a  broodmare  shall  fortunately  produce  a  foal  or  a 
mule,  that,  by  being  worth  the  sum  in  question  [the  property 
qualification],  shall  convey  to  the  owner  the  right  of  voting  ...  in 
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whom  does  the  origin  of  such  a  right  exist?  Is  it  in  the  man,  or  in 
the  mule?'"' 

Not  unexpectedly,  the  two  diverging  ideas  of  representation,  the 
individual  theory  and  the  property-interest  theory,  found  their  chief 
support  respectively  among  those  with  little  property  and  those  with 
much.  Yet  the  very  confusion  among  historical  ideas  of  representa- 
tion indicates  the  error  of  relying  solely  on  the  ownership  distinction 
for  the  construction  of  a  theory  of  representation.  For  example,  the 
most  noticeable  feature  of  the  Puritan  idea  of  representation  is  the 
prominent  position  of  conscience.  To  ignore  that  in  an  attempt  to 
reduce  religion  to  an  aspect  of  the  struggle  for  property  may  pro- 
duce an  overwhelming  generalization  which  denies  unrealistically 
the  fact  of  multiple  social  causation.  It  may  sometimes  be  of  greater 
utility  in  ordering  the  historical  data  to  approach  the  basic  division 
of  modern  representative  theory  with  a  psychological  rather  than 
an  economic  theory. 

With  these  scruples  in  mind,  we  may  consider  those  ideas  of  rep- 
resentation which  came  to  be  characteristic  of  the  commercial  classes 
in  America.  They  are  the  most  vocal  ideas  during  the  period  of 
preparation  for  the  revolution,  during  the  revolution,  and  during 
the  period  of  the  drafting  of  the  American  Constitution.**  They 
built  at  first,  unwittingly,  a  state  of  mind  in  the  people  that  could 
easily  be  turned  against  the  ideas  themselves  after  the  war.  Accord- 
ingly, after  the  war,  they  had  to  move  on  to  a  new  synthesis,  which 
took  expression  in  the  Federal  Convention.*^  Just  as  there  is  little 
to  be  found  in  the  ideas  of  the  direct  democrats  and  of  the  Puritan 
conservatives  that  required  a  permanent  attachment  to  Britain  for 
their  preservation,  so  were  the  ideas  of  representation  of  the  rising 
middle  classes  independent  of  a  permanent  connection  with  Britain. 

Despite  the  fact  that  the  House  of  Lords  was  still  a  power  in 
the  British  government,  that  House  received  little  attention  in  the 

*^  Quoted  in  P.  H.  Odegard  and  E.  A.  Helms,  American  Politics  (1936),  p.  361. 

**  Works  containing  a  good  deal  of  material  relating  to  the  political  views  of  the 
commercial  classes  throughout  this  period  are:  J.  T.  Adams,  Revolutionary  New 
England,  1691-1776  (1923);  Carl  Becker,  The  History  of  Political  Parties  in  the 
Province  of  New  Yor\,  1760-1776  (1909);  A.  M.  Schlesinger,  The  Colonial  Mer- 
chants and  the  American  Revolution,  17^63-1776  (1918);  C.  H.  Van  Tync,  The 
Causes  of  the  War  of  Independence  (1922),  chaps,  v  and  viii. 

*^A.  M.  Schlesinger,  New  Viewpoints  in  American  History  (1922),  p.  114.  Cf. 
C.  M.  Walsh,  The  Political  Science  of  John  Adams  (19 15),  chaps,  i,  v— vi. 
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colonial  discussions.  The  colonists  had  conveniently  forgotten  what 
was  unattainable  in  the  mother  country.  Like  the  idea  of  the  direct 
democrats,  the  commercialist  theory  was  essentially  individualistic, 
deriving  from  opposition  to  the  actions  of  an  uncontrollable  mer- 
cantile state.  The  owners  of  the  small  and  new  industries  of  America 
similarly  disliked  interference  with  their  search  for  markets  and 
resented  the  subsidized  competition  of  British  manufacturers.**^ 

Furthermore,  the  steady  growth  in  the  power  and  experience  of 
provincial  representative  bodies  gave  a  sense  of  self-sufficiency  to  the 
colonists.*^  There  was  already  a  "sacred  ego"  of  the  colony,  a  confi- 
dence in  its  abihty  to  take  care  of  itself,  with  or  without  the  help 
of  the  British  government.  The  Colonial  legislatures  already  con- 
ceived of  themselves  as  possessed  of  a  positive  legislative  capacity 
removed  from  the  ancient  English  idea  of  Parliament  as  an  agency 
for  wresting  concessions  from  the  Crown.  They  had  learned  well  the 
lessons  of  the  seventeenth  century  revolutions  as  well  as  those  to  be 
obtained  from  the  Bill  of  Rights.  Legislatures,  they  had  come  to 
realize,  could  govern.  The  royal  representatives  met  increasingly 
recalcitrant  assemblies  and  sometimes  protested,  as  did  the  governor 
of  Virginia,  against  allegedly  "mobish  candidates"  who 

.  .  .  have  so  little  shame,  as  publicly  to  declare  that  if,  in  As- 
sembly, anything  should  be  proposed  which  they  judged  might  be  dis- 
agreeable to  their  constituents,  they  would  oppose  it,  though  they  knew 
in  their  conscience,  it  would  be  for  the  good  of  the  country.*^ 

With  the  expressive  function  of  the  British  government  dimin- 
ished by  the  elements  of  distance  and  the  growing  differentiation 
between  the  species  of  Englishmen,  the  colonists  might  well  feel 
that  all  that  they  wanted  in  the  way  of  representation  could  be  ac- 
compHshed  then  and  there  in  America.  Certainly,  on  the  adminis- 
trative side,  the  home  government  had  little  to  offer.  The  colonists 

*^  For  the  role  of  the  urban  nonowning  classes,  see  Jernegan,  The  Laboring  and 
Dependent  Classes  in  Colonial  America,  1670-1  "jS^  (1931),  chaps,  i-iii. 

*^  M.  P.  Clarke,  "Parliamentary  Privilege  in  the  American  Colonies,"  Essays  in 
Colonial  History  (1931)  pp.  112  fif.  This  is  an  excellent  essay  showing  the  conscious 
and  unconscious  transference  of  British  parliamentary  procedure  and  privilege  to 
the  colonial  legislature.  Legislative  privilege  was  effectively  used  in  augmenting  the 
prestige  and  power  of  the  colonial  assemblies  against  the  colonial  governors. 

*®  "Spotswood  Letters,"  Virginia  Historical  Collections,  New  Series,  II  (1885), 
134.  Quoted  in  Merriam,  American  Political  Theories,  pp.  32-3. 
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objected  not  only  to  the  transported  criminals;  they  resented  equally 
the  administrative  officials  o£  the  Crown  who  had  received  colonial 
jobs  as  political  favors  and  who  sought  principally  to  accumulate 
enough  wealth  for  an  easy  retirement  in  England.*^ 

Political  representation  might  possibly  have  been  arranged  in  a 
form  satisfactory  to  the  colonists  save  for  certain  conditions.  First, 
the  predominance  of  the  landed  and  aristocratic  influence  in  the 
English  Parliament  was  still  too  great  for  the  bourgeois  tastes  of 
many  colonists.  Second,  the  corrupt  system  of  representation,  justi- 
fied at  home  by  a  host  of  leaders,  could  not  be  rationalized  to  fit  the 
explicit  interests  of  the  colonists.  Third,  geographic  distance  and 
difficulties  of  communication  made  any  scheme  of  colonial  repre- 
sentation seem  impracticable  even  to  sincere  conciliators.  Fourth, 
the  American  moneyed  classes  were  in  no  position  to  compete  for 
seats  in  the  Commons  with  the  great  corporations,  the  aristocrats, 
and  the  English  plutocracy;  they  lacked  sufficient  funds  and  suffi- 
cient experience  in  political  manipulation. 

From  time  to  time,  various  plans  to  represent  the  colonies  were 
proposed.  None  had  a  chance  of  success  because  too  much  lay  at 
stake  in  the  prevailing  representative  system  in  England.  Few 
English  leaders  thought  to  modify  that  system  simply  to  serve  the 
needs  of  relatively  unimportant  colonies.  But  the  plan  of  a  person 
such  as  Adam  Smith  deserves  consideration.  The  man  who  pictured 
best  the  economic  viewpoint  of  the  rising  capitalist  classes  could 
well  predict  what  might  please  them  politically.  Unlike  Edmund 
Burke,  whose  idea  on  the  representation  of  the  colonies,  given 
earlier,  was  clear  but  defeatist,  and  unlike  Grenville  and  many 
others  who  thought  of  representation  only  as  virtual  representation, 
Adam  Smith  in  his  Essay  on  Colonies  expresses  his  feeling  that  real 
representation  could  be  achieved  by  allowing  American  constituen- 
cies to  send  members  to  Parliament  in  the  manner  of  any  English 
constituency. 

It  is  not  startling  to  discover  that  Smith  identifies  the  necessity 
for  representation  with  the  possession  of  property.  The  accretion  of 
wealth  brings  with  it  the  accretion  of  representative  power.  Smith 
could  do  little  about  the  state  of  representation  then  existing  in 
England,  but  new  representation  of  the  colonies  should  be  "in 
proportion  to  the  produce  of  American  taxation."  He  would  even 

*^  Beard  and  Beard,  Rise  of  American  Civilization,  Vol.  I,  pp.  112  fl. 
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have  the  seat  o£  the  Empire  moved  to  America  if  ever  America 
should  pay  more  taxes  than  the  mother  country. 

Representation,  then,  is  merely  a  device  which  can  be  used  to 
register  economic  change.  It  is  a  shorthand  for  dealing  with  large 
numbers,  a  formula  for  reducing  the  great  society  to  manipulative 
terms.  Without  the  device  of  representation,  Smith  declared,  the 
Roman  Republic  could  not,  and  did  not,  survive  the  great  increase 
in  the  number  of  its  citizens. 

The  objective  of  British  policy,  he  states,  is  to  tax  the  American 
colonies  with  or  without  the  consent  of  their  assemblies.  "Should 
the  ParUament  of  Great  Britain  ...  be  ever  fully  estabUshed  in  the 
right  of  taxing  the  colonies,  even  independent  of  the  consent  of 
their  own  assemblies,  the  importance  of  those  assemblies  would 
from  that  moment  be  at  an  end,  and  with  it,  that  of  all  the  leading 
men  of  British  America."  Inasmuch  as  the  matter  had  reached  the 
stage  of  a  general  conspiracy  against  England,  it  was  necessary  to 
divide  the  colonies. 

If  to  each  colony,  which  should  detach  itself  from  the  general 
confederacy,  Great  Britain  should  allow  such  a  number  of  representatives 
as  suited  the  proportion  of  what  it  contributed  to  the  public  revenue  of 
the  empire,  in  consequence  of  its  being  subjected  to  the  same  taxes,  and 
in  compensation  admitted  to  the  same  freedom  of  trade  with  its  fellow- 
subjects  at  home;  the  number  of  representatives  to  be  augmented  as  the 
proportion  of  its  contributions  might  afterwards  augment;  a  new  method 
of  acquiring  importance,  a  new  and  more  dazzling  object  of  ambition 
would  be  presented  to  the  leading  men  of  each  colony.  .  .  .  Almost 
every  individual  of  the  governing  party  in  America,  fills,  at  present,  in 
his  own  fancy  a  station  superior,  not  only  to  what  he  had  ever  filled  be- 
fore, but  to  what  he  had  ever  expected  to  fill;  and  unless  some  new  ob- 
ject of  ambition  is  presented  either  to  him  or  to  his  leaders,  if  he  has  the 
ordinary  spirit  of  a  man,  he  will  die  in  defense  of  that  station. 

There  is,  in  these  last  lines,  another  side  of  Adam  Smith,  a  side 
which,  though  it  is  working  generally  along  the  lines  of  economic 
determinism,  nevertheless  allows  of  the  importance  of  the  social 
prestige  of  political  power.  Smith  begins  by  offering  a  purely  eco- 
nomic solution  to  the  problem  of  representation  of  colonial  interests, 
but  then  he  relies  for  the  effectiveness  of  his  scheme  on  the  desires 
of  men  to  attain  status  and  prestige  in  government.  To  put  the  in- 
consistency a  little  more  exactly,  he  gives  representation  to  wealth 
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alone  and  then  seems  to  assume  that  the  representatives  chosen  by 
the  newly  recognized  interests  will  not  necessarily  be  interested  in 
wealth,  but  primarily  in  the  prestige  of  their  new  positions.  Unfor- 
tunately, his  treatment  of  representation,  confined  to  six  pages  of 
the  Essay  (76-81),  is  too  limited  to  pursue  the  matter  to  a  final 
conclusion.  His  primary  emphasis  on  wealth,  however,  is  quite  clear.    ^ 

What  Adam  Smith  had  expressed  was,  in  its  fundamentals,  the 
position  on  representation  held  by  American  economic  liberals. 
The  growing  difference  between  the  populists  and  the  owning 
groups  in  the  colonies  was  overreached  and  overshadowed  by  the 
growing  indifference  between  the  American  owning  groups  and 
the  British  government.  Perhaps  the  most  piercing  of  all  resistance 
slogans  was  "No  taxation  without  representation,"  or  as  Patrick 
Henry  declared  it,  "Taxation  without  representation  is  tyranny."  ^** 
The  historical  justification  of  the  slogan  was  admitted  to  a  large  ex- 
tent by  the  partisans  on  both  sides  of  the  ocean.  The  medieval  version 
was  Quod  omnes  tangit,  ab  omnibus  approbetur  (Whatever  affects 
all,  ought  to  be  approved  by  all).  It  is  a  doctrine  of  consent  which 
was  first  used  in  English  history  by  the  clergy  in  defending  their 
freedom  from  arbitrary  assessments  of  the  Crown.^^  It  is  a  means  of 
achieving  representation  by  erecting  a  theoretical  barrier  to  noncon- 
forming acts.  It  means  just  what  Locke  stated  in  his  Second  Essay 
on  Government,  except  that  it  is  now  given  a  specific  situation  in 
which  to  work. 

Monopolies,  unfair  competition,  repressive  legislation — all  such 
conditions  were  burdening  the  colonial  middle  classes,  but  the  issue 
of  taxation  was  the  one  on  which  the  sharpest  attention  could  be 
fixed  and  for  which  historical  evidence  would  be  most  favorable  to 
the  colonies.  The  basic  issue  came  from  the  conviction  of  the  col- 
onists that  their  occupations  and  their  property  should  be  controlled 

^°  Randolph  G.  Adams,  Political  Ideas  of  the  American  Revolution  (1922),  pro- 
vides in  chap.  iv.  a  history  of  the  various  forms  which  the  fight  over  taxation  as- 
sumed. F.  J.  Hinkhouse  has  an  excellent  chapter  on  the  "Constitutionality  of  Repre- 
sentation" in  his  The  Preliminaries  of  the  American  Revolution  as  Seen  in  the 
English  Press,  1763-1775  (1926). 

^^The  first  to  read  a  wider  meaning  of  a  political  nature  into  this  phrase  was 
the  Chronicler  of  Malmesbury,  Vita  Edwardi  II  (a.  1325  a.d.),  p.  170;  see  Maude 
Clarke,  Medieval  Representation,  p.  161.  Clarke  distinguishes  this  form  of  consent 
which  had  an  ecclesiastical  origin  from  the  feudal  doctrine  of  consent  drawn  out  of 
individual  contracts  (p.  259).  The  English,  as  well  as  the  Colonists,  however,  had 
long  since  joined  the  phrase  to  the  individual  contract  idea  (e.g..  Coke's  commentary 
on  "Stat,  de  Tallagio  non  Concedendo,"  Institutes,  2nd  part  [ed.  1809],  pp.  530-5). 
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by  themselves  only.  James  Otis,  in  his  pamphlet  The  Rights  of  the 
British  Colonies  Asserted  and  Proved,  wrote  that  no  supreme  power 
such  as  Parhament  could  "take  from  any  man  any  part  of  his 
property,  without  his  consent  in  person,  or  by  representation.'"^ 
His  view  and  that  of  most  commerciaHst  theory  are  similar  in 
two  respects:  first,  representation  is  almost  purely  a  matter  of  the 
specific  protection  and  encouragement  of  property,  with  no  attempt 
to  universalize  the  theory  into  representation  of  the  whole  people  or 
of  the  whole  nation.  And  second,  representation  is  a  direct  relation- 
ship of  principal  and  agent,  forbidding  any  mumbo-jumbo  of  "in- 
dependence" and  "judgment."  Open  espousal  of  the  first  considera- 
tion was  fully  permissible,  inasmuch  as  the  opposing  side  on  the 
issue  had  now  become  an  external  foe,  and  American  Tories,  it  so 
happened,  were  also  hkely  to  be  influenced  by  those  same  arguments 
openly  expressed. 

Regarding  the  second  consideration,  we  should  point  out  how  the 
demand  for  direct  representation  by  a  group  is  again  working  to- 
ward populist  ends  with  which  it  is  hardly  in  sympathy.  Like  the 
Puritan's  covenant  theory,  the  commercial  class's  delegate  theory 
would  always  be  in  danger  of  being  hoist  by  its  own  petard.  It  re- 
mained for  the  Constitutional  Convention  to  rescue  the  colonial 
commercial  class  from  its  dilemma  by  redefining  representation 
away  from  the  delegate  theory  toward  a  more  complex  balance-of- 
interests  theory. 

The  English  theory  of  representation  which  the  colonists  most 
violently  opposed  was  that  of  virtual  representation,  which  has  been 
described  in  the  previous  chapter.  The  English  opponents  of  the 
colonial  aspirations  for  self-governments  and  self-taxation  admitted 
in  theory  that  all  British  subjects  should  be  represented  in  Parha- 
ment, or  in  the  Commons  if  they  were  not  nobles.  But  representa- 
tion, they  declared,  was  not  a  matter  of  elections,  suffrage,  or  even 
geography.  It  was  simply  a  matter  of  being  Enghsh.  George  Gren- 
ville,  whose  bureaucratic  efficiency  would  have  been  a  blessincr  to 
Enghsh  administration  under  ordinary  conditions,  would  not  com- 
promise his  directives  to  appease  the  colonies.  Instead,  he  insisted 
that  they  were  already  well-represented: 

^2  He  recommended  representation  by  "numbers  and  estates"  in  some  proportion 
m  Parliament  as  a  means  of  uniting  the  Empire.  James  Otis,  The  Rights  of  the 
British  Colonies  Asset-ted  and  Proved  (1764),  p.  99. 
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All  British  subjects  .  .  .  are  virtually  represented  in  Parliament; 
for  every  member  of  Parliament  sits  in  the  House,  not  as  a  representative 
of  his  own  constituents,  but  as  one  of  that  august  Assembly  by  which  all 
the  Commons  of  England  are  represented.  .  .  .  The  colonies  and  all 
British  subjects  whatever,  have  an  equal  share  in  the  general  representa- 
tion of  the  Commons  of  Great  Britain,  and  are  bound  by  the  consent  of 
the  majority  of  that  House,  whether  their  own  particular  representatives 
consented  to  or  opposed  the  measures  there  taken,  or  whether  they  had 
or  had  not  particular  representatives  there.^^ 

To  an  attack  on  this  theory  Daniel  Dulany  devoted  a  notable 
treatise  called  "Considerations  on  the  Propriety  of  Imposing  Taxes 
in  the  British  Colonies  for  the  Purpose  of  Raising  Revenue  by  Act 
of  Parliament"  (1765).^*  The  treatise  affords  an  opportunity  to  see 
how  the  commercial  interests  might  meet  different  problems  of 
representation.  Dulany  does  not,  first  of  all,  insist  on  the  legal  en- 
forceability of  instructions,  but  he  leaves  the  path  clear  for  an  in- 
sistence on  instructions  under  real  circumstances. 

It  would,  now,  be  an  unfashionable  Doctrine,  whatever  the  ancient 
Opinion  might  be,  to  affirm  that  the  Constituent  can  bind  his  Repre- 
sentative by  Instructions;  but  though  the  obligatory  Force  of  these  In- 
structions is  not  insisted  upon,  yet  their  persuasive  Influence,  in  most 
Cases,  may  be;  for  a  Representative,  who  should  act  against  the  explicit 
Recommendations  of  his  Constituents,  would  most  deservedly  forfeit 
their  Regard  and  all  Pretension  to  their  future  Confidence. 

His  view  of  instructions  is  thus  somewhat  stronger  than  that  of 
Sidney,  and  almost  opposed  to  that  of  Burke. 

There  were  those  who  claimed  that  the  colonists  had  no  right  of 
representation  without  residing  in  England,  but  Dulany  points  out 
that  the  charters  of  the  colonies  gave  settlers  the  full  rights  of  Eng- 
lish subjects.  Such  rights,  he  insists,  included  the  common-law  right 
of  exemption  from  all  taxation  imposed  without  the  colonists'  con- 
sent. There  were  others  who  claimed  that  the  charters  emanated 
from  the  royal  prerogative  and  the  colonies  were  therefore  only 
creatures  of  the  King,  to  be  taxed  at  will.  But  Dulany  states  that 
the  charter  was  a  contract  with  the  Crown,  entered  upon  only  with 
the  proviso  that  "their  privileges  as  English  Subjects,  should  be  ef- 

^^  Regulations  Lately  Made  Concerning  the  Colonies  (1765),  p.  109. 

°*  See  also  John  Dickinson  on  the  theory  of  taxation  and  representation,  "Letters 
of  a  Farmer  in  Pennsylvania"  (1768),  Memoirs  of  the  Historical  Society  of  Penn- 
sylvania, XIV  (1895),  277. 
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fectually  secured  to  Themselves,  and  transmitted  to  their  Posterity." 
He  asserts  that  he  has  searched  in  many  places  for  a  proper  defini- 
tion of  virtual  representation  and  has  found  the  proponents  of  the 
idea  most  ambiguous.  He  finally  decides  on  one  he  beHeves  more 
specific  than  most: 

All  landed  property,  not  Freehold,  and  all  Monied  Property,  are 
excluded.  The  Merchants  of  London,  the  Proprietors  of  the  Public  Funds, 
the  inhabitants  of  Leeds,  Halifax,  Birmingham,  and  Manchester,  and 
that  great  Corporation  of  the  East  India  Company,  none  of  them  chuse 
their  Representatives,  and  the  Colonies  being  exactly  in  their  Situation, 
are  represented  in  the  Same  Manner. 

In  reply  to  this  description  of  the  representative  condition  of  the 
colonies,  Dulany  points  out  that  the  interests  of  the  English  dis- 
franchised groups  are  the  same  as  those  of  the  enfranchised,  who 
are  their  neighbors,  with  similar  interests  and  similar  properties, 
That  is  not  the  case  with  the  colonies. 

The  Electors,  who  are  inseparably  connected  in  their  Interests 
with  the  Non-Electors,  may  be  jusdy  deemed  to  be  the  Representatives 
of  the  Non-Electors,  at  the  same  time  They  exercise  their  personal 
privilege  in  their  Right  of  Elecdon,  and  the  Members  chosen,  therefore, 
the  Representadves  of  both.  This  is  the  only  rational  explanadon  of  die 
Expression,  virtual  representation. 

At  this  juncture,  a  critic  might  stop  for  a  moment  to  examine  an 
implied  contradiction.  Has  Dulany  stated  a  preference  for  "rational" 
virtual  representation  or  merely  stated  that  a  mistaken  poHcy  has  a 
logic  of  its  own  which  here  is  being  violated?  If  the  first,  then  he 
must  revise  his  doctrine  of  instructions.  However,  such  a  revision 
was  out  of  keeping  with  the  immediate  requirement  of  the  colonial 
commercial  class  for  representation  they  could  control.  It  is  more 
likely  that  Dulany  foresaw  more  than  he  could  presently  admit. 
Virtual  representation  could  be  not  only  a  rational  thing  but  an 
advantageous  condition.  Reform  of  representation  by  giving  the 
vote  to  greater  numbers  of  people  is  not  necessary.  Representation 
may  be  simply  a  sampHng  of  the  interests  of  the  community.  It  mat- 
ters not  at  all  if  a  large  part  of  the  population  is  without  direct 
controls  over  the  representative  system,  so  long  as  other  parts  of  the 
population,  with  interests  and  desires  similar  to  their  own,  have  the 
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power  to  choose  and  direct  representatives.^^  Virtual  representation 
of  that  sort  would  be  harmless  and  legal,  he  feels. 

The  immediate  future  of  commercial  theories  of  representation 
lies  in  these  passages.  Temporarily,  they  must  retain  the  idea  of  a 
close  delegate  relationship  between  representative  and  constituent. 
But  as  soon  as  the  foreign  problem  is  solved,  there  must  occur  a 
definition  of  the  interests  of  the  country,  and  these  interests  must 
be  represented  with  little  reference  to  individualistic  theories  of  rep- 
resentation. When  the  revolution  established  the  idea  of  non-virtual 
representation  in  America,  commercial  theorists  had  to  devise  new 
arrangements  for  accomplishing  the  fact  of  virtual  representation. 

Dulany  goes  on  to  pursue  other  elements  in  the  arguments  of  the 
opponents  of  colonial  representation.  Some  of  these  opponents 
claimed  that  the  colonies  were  no  more  than  simple  corporations, 
and  that  the  legal  powers  granted  them  did  not  extend  beyond 
those  of,  for  example,  the  London  Common  Council.  To  this  at- 
tempt to  restrict  the  scope  within  which  colonial  representation 
may  operate,  Dulany  objects  strenuously. 

The  Colonies  have  a  compleat  and  adequate  legislative  Authority, 
and  are  not  only  represented  in  their  Assemblies,  but  in  no  other  man- 
ner. .  .  .  The  power  described  in  the  Provincial  Charters  is  to  make 
Laws,  and  in  the  exercise  of  that  Power,  the  Colonies  are  bounded  by  no 
other  Limitations  than  what  results  from  their  Subordination  to  and 
Dependence  upon  Great  Britain. 

Such  subordination  does  not  include  taxation  without  representa- 
tion, although  it  does  include  observance  and  acquiescence  to  the 
regulations  on  foreign  trade  which  Parliament  may  see  fit  to  im-  ly^^  "^  f' 
pose."  ,,./-'f 

To  the  ideas  of  Dulany  must  be  added  those  of  John  Adams,  ,^V 
who,  during  this  period,  in  common  with  other  political  leaders, 
went  to  extraordinary  lengths  to  prove  the  British  constitution  a 
completely  democratic  document.  Adams  asserted  in  1776  that  the 
British  government  rested  on  natural  and  Divine  law  and  that  "All 
men  are  born  equal."  ^^  He  pictured  representation  in  this  early 

^^  Apart  from  its  argumentative  aspects,  this  theory  of  the  nature  of  representa- 
tion is  noteworthy  in  defining  precociously  the  possibility  of  accomplishing  represen- 
tation by  extracting  the  typical  elements  in  a  society. 

^®  The  colonists  later  found  this  point  could  be  turned  against  them,  because 
regulations  of  external  trade  were  capable  of  broad  interpretations.  See  R.  G.  Adams, 
Political  Ideas  of  The  American  Revolution. 

^^  "The  Earl  of  Clarendon  to  Wm.  Pym,"  Boston  Gazette,  Jan.  27,  1766,  in 
Works,  (ed.  1851)  Vol.  Ill,  pp.  477-83- 
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revolutionary  phase  as  a  result  of  the  inconvenience  o£  operating  the 
government  en  masse.  "The  people  choose  attornies  to  vote  for  them 
in  the  great  council  of  the  nation,  reserving  always  the  fundamentals 
of  the  government,  reserving  also  a  right  to  give  their  attorneys 
instructions  how  to  vote,  and  a  right  at  certain,  stated  intervals  of 
choosing  a-new;  discarding  an  old  attorney  and  choosing  a  wiser 
and  better," 

His  ideas  in  this  earher  period,  in  contrast  to  his  later  more  care- 
fully stated  political  theory,  were  a  mixture  of  populism  and  aris- 
tocracy.^^ Still,  at  this  early  date,  it  is  significant  that,  although  he 
held  to  instructions,  he  did  not  advocate  universal  suffrage  but, 
rather,  advocated  a  property  qualification.  Although  he  wanted  an- 
nual elections,  he  also  wanted  bicameralism.  He  recognized  that 
representation  was  to  be  found  in  all  political  office— in  the  juries, 
the  judges,  the  King,  and  the  senate;  he  felt  that  such  representation 
could  be  controlled  better  with  neither  excessive  popular  dictation 
nor  excessive  arbitrariness  of  authorities.  Never  very  much  of  a 
direct  democrat— whatever  his  view  on  instructions,  his  rationalist 
bias  for  equal  election  districts,  and  his  belief  that  representation 
requires  "an  exact  portrait  in  miniature  of  the  people  at  large"— he 
saw  more  clearly  than  others  of  his  class  the  advantage  of  ordering 
representation  according  to  interests  in  the  very  beginning;  other- 
wise, the  forces  of  popuHsm  would  inhabit  the  representative  struc- 
ture first,  and  would  have  to  be  evicted  later  by  the  well-to-do. 

His  theory  of  bicameraHsm — two  chambers  reflecting  the  two  ma- 
jor divisions  of  society  into  rich  and  poor,  each  checking  the  other 
—contrasted  sharply  with  the  direct  democratic  theory.  The  latter 
considered  representation  as  unitary,  derived  from  collecting  the 
opinions  of  the  whole  constituent  body  as  individuals  and  reflectino- 
them  impartially  in  the  government,  this  being  the  trend  in  America 
until  now.  Adams'  theory  introduced  a  classification  at  the  base  of 
the  constituency;  structures  ought  then  to  be  provided  to  perpetuate 
the  classification  in  the  government.  The  origins  of  the  collective 
and  unitary  viewpoint  are  to  be  found  in  medieval  representation 
in  England,^^  but  they  are  especially  apparent  in  the  Levellers,  the 

^^  Walsh,  The  Political  Science  of  John  Adams  (1915),  chap.  ii. 

^^The  process  by  which  the  idea  of  collective  and  complete  democratic  represen- 
tation was  arrived  at,  we  should  remember,  is  one  of  expansion  of  sovereignty  as 
well.  The  monarch  first  granted  the  Commons  the  privilege  of  assenting  to  taxation 
as  a  political  device  for  collecting  more  money  with  less  difficulty  than  the  feudal 
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English  Radicals,  and  the  prevalent  democratic  and  commercial 
thought  during  the  Revolution  in  America.  The  Adams  idea  is  sug- 
gested by  the  traditional  aristocratic  institutions  o£  the  English 
government,  and  by  certain  hints  in  the  ideas  of  representation 
possessed  by  men  like  Burke,  Montesquieu,  and  Harrington;  it  is 
reinforced  by  the  reaction  to  the  Revolutionary  appeals  to  natural 
rights  and  individualism.  It  was  too  uncompromising;  aristocratic 
tendencies  in  America  had  to  work  more  deviously.  Bicameralism 
would  succeed,  but  rich  and  poor  would  not  sit  apart. 

Before  the  end  of  the  agitation  over  representation  had  been 
reached,  the  demand  for  representation  of  the  Colonies  was  subdued 
by  increasingly  stronger  denial  that  any  scheme  of  representation 
would  be  feasible.  In  September  of  1765,  the  Massachusetts  House 
of  Representatives  instructed  its  delegates  to  the  Stamp  Act  Con- 
gress that  they  were  not  to  urge  any  plan  of  representing  the  colo- 
nies, inasmuch  as  any  proposals  would  be  attended  by  great  diffi- 
culties. The  initiative  had  meanwhile  been  seized  by  the  southern 
colonies  of  Virginia  and  South  Carolina.  At  the  same  Congress,  a 
resolution  was  presented  (by  South  Carolina,  most  probably)  to  the 
effect  that  the  people  of  the  colonies  were  not  and  could  not  be 
represented  in  the  House  of  Commons.  This  resolution  was 
adopted.^" 

system  allowed  (cf.  Stephenson,  "Taxation  and  Representation").  By  continually 
redefining  the  meaning  of  "no  taxation  without  representation,"  a  constitutional 
position  was  reached  wherein  all  representation  was  contained  in  the  one  slogan. 
Whereupon  representation  became  a  "rational,"  "direct"  relationship  and  the  other 
more  or  less  representative  elements  of  the  Constitution  were  emptied  of  power  or 
sloughed  off. 

^°L.  B.  Namier,  England  in  the  Age  of  the  American  Revolution  (1930),  pp. 
267-8. 
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With  the  advent  of  the  Revolution— taking  a  somewhat  arbitrary 
date,  say  the  convening  of  the  Second  Continental  Congress  in  1775 
or  the  Declaration  of  Independence  in  1776— the  problem  of  repre- 
sentation appears  again.  What  had  been  a  conflict  over  the  com- 
munity of  interests  and  desires  between  the  British  Empire  and  the 
individual  colonies  now  turns  into  a  conflict  over  the  community  of 
interests  between  the  collectivity  of  the  colonies  and  the  individual 
colonies.'  The  history  of  the  revolutionary  and  constitutional  gen- 
eration of  the  United  States  is  at  the  same  time  a  process  of  discard- 
ing one  unsuitable,  unstable,  and,  despite  a  hundred  traditional 
factors,  inadequate  consensus,  and  a  process  of  acquiring  another 
one  more  in  conformance  with  the  state  of  social  facts.  To  say  that 
the  structure  of  the  new  consensus  brings  a  state  which  is  half- 
armed,  prey  to  various  incapacities,  and  noninspiring  in  its  humble 
republicanism  is  only  to  say  that  such  a  state  is  capable  of  being 
successful.  And  when  there  is  added  to  such  qualities,  a  capacity 
for  development  which  will  conform  to  a  succeeding  consensus  of 
subsequent  generations,  the  statement  of  that  consensus  as  expressed 
in  the  Constitution  deserves  high  intellectual  admiration. 

Historians  have  demonstrated  the  sectionalism  and  factionaHsm 
which  existed  prior  to,  during,  and  after  the  Revolution.  They  have 

^R.  G.  Adams,  Political  Ideas  of  the  American  Revolution  (1922),  provides 
excellent  material  on  the  breaking  of  the  theoretical  consensus;  Charles  A.  and 
Mary  R.  Beard,  Rise  of  American  Civilization  (1934),  Vol.  I,  chaps,  v,  vi,  and  vii, 
on  the  changing  socioeconomic  consensus;  George  M.  Dutcher,  "The  Rise  of  Re- 
publican Government  in  the  United  States,"  Political  Science  Quarterly  LV  (1940) 
199. 
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also  described  in  detail  the  decline  of  English  loyalty  and  the  growth 
of  Americanism.  We  must  now  inquire  what  happened  to  ideas  of 
representation  during  this  time,  and  whether  all  consistency  of  theory 
was  lost  in  the  process  of  adaptation  to  immediate  political  prob- 
lems. Our  conclusions  are  these: 

1.  Federalism,  with  its  active  dual  sovereignty,  joined  with  the 
general  propagation  of  individualist  doctrines  to  prevent  a  develop- 
ment of  any  organic  theory  of  representation.  "Federalism"  soon 
became  to  all  intents  "sectionalism,"  and  it  is  also  as  sectionalism 
that  ideas  of  representation  are  employed. 

2.  The  commercial  and  landed  classes  agitated  originally  for  close 
control  of  representatives  and  a  rational,  responsible  representative 
structure,  but  they  now  turned  their  attention  to  the  protection  of 
property  and  pubUc  order.  The  change  begins  with  writings  and 
speeches  against  popular  turbulence  and  in  support  of  restrictions 
on  the  direct  control  of  government  acts  by  the  whole  population. 
The  excellent  economic  logic  of  a  central  government  makes  them 
nationalist.  At  the  same  time,  they  have  formulated  a  view  of  Amer- 
ican society  in  terms  of  interests;  representation  is  recognized  as  a 
means  of  controlling  and  accommodating  interest  groups. 

3.  The  "Western  groups,"  allied  with  some  farmer-urban  ele- 
ments and  with  strong  allies  among  intellectuals  like  Jefferson,  be- 
gan to  assume  a  monopoly  of  direct  representative  procedures  in 
order  to  fulfill  egalitarian  goals.  One  aspect  of  the  growing  strength 
of  the  direct  democrats  was  the  consistently  individualistic  role 
played  by  the  doctrines  of  the  social  compact  and  natural  rights. 
Another  general  characteristic  of  their  thought  lay  in  their  defense 
of  state  rights,  although  here  again  inconsistencies  arose  out  of  the 
sovereignty-representation  confusion.  The  events  surrounding  the 
admission  of  the  western  states  and  the  Hartford  Convention  are 
good  examples  of  the  new  division  over  representative  principles. 
Statists  turned  nationaHst  and  nationalists  became  statist;  majori- 
tarians  rejected  mandates,  and  aristocrats  criticized  them  for  it. 


REPRESENTATION  OF  STATE  AND  NATION 

Federalism  treats  of  the  dual  sovereignty  of  state  and  nation.  Unless 
handled  cautiously,  it  can  envelop  in  confusion  the  doctrinaire  the- 
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ories  of  representation.  A  strong  states'  rights  advocate  who  beHeves 
in  strict  delegation  as  the  relationship  between  representative  and 
constituents  on  a  state  to  national  level  may  believe  in  weak  con- 
stituency influence  on  an  intrastate  level.  This  was  the  case  with 
many  southern  statesmen  when  the  states'-rights  controversy  began 
to  crystallize.  An  individual  who  thinks  in  terms  of  relative  loyalties 
or  representation  must  be  constantly  aware  of  absolute  loyalties  or 
sovereignty. 

Although  sovereignty  and  representation  may  be  different  con- 
cepts, they  may  be  related  as  practical  political  ideas.  Temperament 
and  political  logic  make  the  direct  democrats  friends  of  the  con- 
federationists.  There  is  in  fact  an  element  of  a  psychological  sort  in 
direct  democracy  which  strives  toward  isolated  individualism  or  a 
view  of  government  as  a  federation  of  individuals.  The  instruction 
of  representatives  and  the  veto  (real  or  imagined)  are  essential  ele- 
ments in  both  direct  democrats  and  confederationists.  More  often 
than  not,  a  man  is  both  if  he  is  one. 

Provincialism,  the  agrarian  viewpoint,  inclines  men  towards  the 
idea  of  direct  representation — a  close  relation  between  constituents 
and  representative.  The  agrarian,  territorial  viewpoint  brings  local- 
ism and  federation  in  its  train.  The  agrarian  society  was  in  middle 
times  feudal,  its  political  organization  antinational.  The  King  had 
to  destroy  a  federal  structure.^  Similarly,  in  early  American  history, 
no  mere  accident  connects  Jeffersonian  direct  representation  and 
JeflFersonian  federationism. 

American  history  from  1775  to  1789  was  a  confederationist  ex- 
periment.^ Franklin's  Albany  Plan  of  1754  proposed  for  the  colonies 
a  representation  by  the  colonial  quasi-sovereignties  but  added  a 
procedure  for  voting  and  representation  according  to  wealth  and 
numbers.  The  only  previous  experiment  with  colonial  confedera- 
tion had  been  the  United  Colonies  of  New  England  (1643-84), 
wherein  voting  had  been  by  equal  quasi-sovereignties. 

On  July  21,  1775,  Franklin  came  into  the  Continental  Congress 

with  a  new  "Articles  of  Confederation  and  Perpetual  Union,"  in- 

"corporating  the  ideas  of  his  Albany  Plan.  The  project  was  hastily 

shelved  as  premature.  In  September  of  the  same  year,  Joseph  Gal- 

^  C.  H.  Mcllwain,  "The  Historical  Background  of  Federal  Government,"  in 
Roscoe  Pound  et  al.,  Federalism  as  a  Democratic  Process  (1942),  pp.  31,  39-42. 

^  C.  H.  Van  Tyne,  "Sovereignty  in  the  American  Revolution,"  American  His- 
torical Review,  XII  (1906),  529. 
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loway  submitted  his  "Plan  for  a  Proposed  Union  between  Great 
Britain  and  the  Colonies."  He  urged  a  Grand  Council  of  the  col- 
onies for  transacting  common  business.  Each  colony  would  be  rep- 
resented equally  in  it  and  need  not  concede  traditional  rights  and 
powers  to  it.  The  whole  would  be  presided  over  by  a  President- 
General  appointed  by  the  Crown,  and  would  transact  business  as 
part  of  the  British  Parliament  on  matters  affecting  the  colonies.  No 
power  of  independent  legislation  was  granted  the  colonies,  however. 

Vigorous  opposition  buried  the  plan.  But  on  June  12,  1776,  the 
committee  to  prepare  and  digest  the  form  of  a  confederation  began 
work.  The  delegates  were  ready  enough  to  confederate,  but  the 
problem  of  representation  gave  immediate  trouble.*  A  nationalist 
sentiment  was  already  present  which  Edward  Rutledge  prophesied 
would  bend  all  minute  things  "to  what  they  call  the  good  of  the 
whole." 

Franklin's  Plan,  revived  from  its  pigeonhole,  allotted  delegates  to 
each  state  according  to  the  number  of  its  male  polls  between  sixteen 
and  sixty  years  of  age.  Franklin  felt  that  the  delegates  might  vote 
and  be  counted  as  individuals.  It  was  Dickinson's  plan  which  pre- 
vailed, however,  in  the  final  Articles  of  Confederation.  The  repre- 
sentatives were  reduced  to  agents  and  each  state  was  given  one  vote. 

In  the  strenuous  debate  between  the  two  ideas  of  representation 
before  the  final  decision  was  made,  some  of  the  questions  which 
later  troubled  the  Philadelphia  Convention  came  up.  John  Adams, 
arguing  against  equal  voting  by  states,  stated  concisely  the  idea  later 
made  famous  by  Mirabeau's  likening  of  the  legislature  to  a  map  of 
the  country. 

Reason,  justice,  and  equity  never  had  weight  enough  on  the  face 
of  the  earth  to  govern  the  councils  of  men.  It  is  interest  alone  which  does 
it,  and  it  is  interest  alone  which  can  be  trusted  .  .  .  therefore  the  inter- 
ests within  doors  should  be  the  mathematical  representation  of  the  in- 
terests without  doors. 

He  pleaded  that  the  object  of  confederation  was  to  make  the  states 
"one  individual  only." 

^Josiah  Bartlett  wrote  on  June  17,  1776,  that  "the  affair  of  voting,  whether  by 
colonies  as  at  present,  or  otherwise,  is  not  decided,  and  causes  some  warm  disputes." 
Quoted  in  Edmund  Cody  Burnett,  The  Continental  Congress  (1941)  p.  214,  from 
which  were  drawn  the  materials  on  which  the  analysis  in  the  following  six  para- 
graphs is  based. 
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Benjamin  Rush,  agreeing,  stated  the  future  Federalist  theory  of 
the  Constitution.  Since  Congress  would  now  hold  in  trust  men's 
rights,  as  well  as  those  of  the  states.  Congressional  representation 
ought  to  be  on  the  same  basis  as  colonial  representation.  James  Wil- 
son spoke  in  the  same  vein. 

John  Witherspoon  and  Roger  Sherman  offered  compromises. 
Witherspoon  suggested  that  the  delegates  vote  as  colonies  on  ques- 
tions of  life  and  liberty,  and  proportionate  to  numbers  on  questions 
of  money.  Sherman  imagined  two  houses  in  one.  "The  vote  should 
be  taken  two  ways;  call  the  Colonies,  and  call  the  individuals,  and 
have  a  majority  of  both." 

When  the  proposal  that  representation  be  regulated  by  numbers 
came  up,  the  members  debated  whether  numbers  were  a  good  index 
of  wealth,  for  it  was  the  representation  of  wealth  they  wanted  as 
much  as  the  representation  of  numbers.  Here  slavery  entered  the 
discussion  in  the  same  context  as  it  would  eleven  years  later.  The 
slaves  were  wealth,  but  they  were  also  numbers.  All  debate  ended 
in  failure  to  agree.  The  large  and  the  small  states  seemed  irrecon- 
cilable over  representation. 

Finally,  on  October  7,  1777,  the  Congress  brought  the  whole 
matter  to  a  vote.  It  rejected  propositions  that  there  should  be  one 
representative  for  every  50,000  inhabitants,  another  that  there  should 
be  one  for  every  30,000  inhabitants,  and  a  third  that  representation 
should  be  proportioned  to  contributions  of  money  or  taxes.  Then  all 
the  states  except  Virginia  voted  for  the  motion  that  a  state  should 
have  a  single  vote,  and  representation  in  the  Confederation  was 
settled. 

The  delegates  chosen  by  the  states  to  represent  them  in  drafting 
changes  in  the  Articles  of  Confederation  took,  for  the  most  part,  a 
loose  construction  of  their  directives.^  Most  of  them,  and  certainly 
the  leaders  of  the  Convention  which  drew  up  the  Constitution,  were 
inspired  by  sentiments  of  nationalism.  In  so  far  as  the  proceedings 

^  Cf.  the  speech  of  Luther  Martin  to  the  Maryland  legislature  following  the 
Convention,  in  Max  Farrand,  The  Records  of  the  Federal  Convention  of  lySj 
(1937).  Vol.  Ill,  Document  CLVIII,  pp.  172  ff.  Also  see  Wm.  Seal  Carpenter,  De- 
mocracy and  Representation  (1925),  chap,  i;  Andrew  C.  McLaughlin,  The  Con- 
federation and  the  Constitution  (1905),  chaps,  xi-xiii;  C.  E.  Merriam,  A  History 
of  American  Political  Theories  (1913),  chap,  iii;  Max  Farrand,  The  Framing  of  the 
Constitution  of  the  United  States  (1913),  chaps,  i  and  ii;  R.  J.  Hooker,  "The 
Background  of  Federal  Union,"  Common  Cause  II   (1947),  47. 
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of  the  convention  concerned  the  rights  o£  the  states,  the  guiding 
consideration  o£  the  convention  leaders— Hamilton,  Madison,  Wil- 
son, and  others— was  to  abrogate  as  much  of  the  sovereignty  of  the 
states  as  was  possible  under  the  circumstances.  The  delegates  of  the 
small  states,  on  the  other  hand,  were  in  a  difficult  position.  Under 
instructions  to  preserve  states'  rights  in  order  to  protect  the  weaker 
against  the  stronger  states,  they  nevertheless  were  compelled  to 
realize  the  force  and  logic  of  the  economic  arguments  of  the  nation- 
alists. 

Whether  this  compulsion  lay  in  their  unconscious  class  interests  or 
in  the  so-called  uniting  forces  which  existed  among  the  American 
states  is  fit  subject  for  argument.  It  is  conceivable  that  if  the  repre- 
sentatives of  the  small  states  had  been  of  populist  disposition,  they 
would  have  recognized  immediately  the  nationalizing  effects  of  the 
various  "nonpolitical"  articles  of  the  Constitution.  Jefferson,  for  ex- 
ample, who  was  then  in  Paris,  was  troubled  by  some  of  the  central- 
izing provisions  of  the  Constitution,®  and  might  well  have  given  the 
leaders  of  the  Convention  considerable  difficulty  if  he  had  been 
present.  As  matters  developed  in  the  discussions,  however,  the  dele- 
gates of  the  small  states  who  finally  approved  the  constitution  along 
with  the  larger  states  and  those  popular  elements  which  helped  in 
the  final  ratification,  accepted  almost  at  face  value  the  doctrines  of 
states'  rights  and  representation  of  the  states  which  were  expressed 
in  the  document.  They  believed,  in  agreement  with  the  strong 
current  of  rational  political  thought  which  trusted  in  representative 
procedures  to  control  political  reality,  that  the  stipulated  representa- 
tion of  the  states  would  preserve  state  sovereignty  and  a  generally 
vaHd  federaUsm.  Their  stipulations  worked  in  devious  ways.  For 
example,  a  little-publicized  compromise  in  representation  made  by 
the  convention  was  the  method  of  providing  for  the  division  of  a 
states'  vote  between  its  favorite  son  and  a  candidate  from  another 
state.  (Art.  II,  Sec.  3,  and  12th  Amendment.)  This  was  to  prevent 
the  large  states  from  electing  both  President  and  Vice-President. 

But  the  first  administration  of  Washington  introduced  a  true^ 
spirit  of  nationaUsm  into  the  government  and  the  second  admin- 
istration of  Washington  saw  the  beginning  of  national  sectionalism.^ 

^  Charles  A.  Beard,  An  Economic  Interpretation  of  the  Constitution  of  the  United 
States  (1913),  Vol.  I,  p.  331. 

^John  S.  Bassett,  The  Federalist  System  (1906),  chaps,  i,  ii,  iii,  ix  and  xvii-xix. 
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Sectionalism  swallowed  the  problem  of  the  rights  o£  individual  states 
and  thenceforth  used  the  doctrine  of  states'  rights  to  justify  the 
politics  of  a  particular  section  of  the  country — the  frontier  interest, 
the  landed  southern  interest,  or  the  New  England  commercial  in- 
terest. From  the  beginning,  the  size  of  the  state  had  little  to  do  with 
its  choice  of  position  on  a  social  or  political  controversy. 

Yet  there  is  no  doubt  of  the  importance  of  the  theoretical  states' 
rights  doctrine.  It  was  a  giant  tree  which  was  felled  directly  across 
the  stream  of  American  political  theory,  causing  a  bend  in  the 
tendency  of  that  thought.  It  worked  alongside  the  ideas  of  natural 
rights  and  individualism,  taking  ideas  about  the  rights  of  man  at  one 
time  and  contesting  the  will  of  the  majority  at  another.  One  result, 
for  example,  of  the  confusion  caused  by  the  theoretical  problem  of 
states'  rights  was  the  long-time  neglect  of  sectional  approaches  to 
the  study  of  American  political  theories.  Legalists  and  constitution- 
alists found  that  they  could  more  easily  work  on  the  local-national 
conflicts  by  talking  of  states  instead  of  sections,  because  there  existed 
at  the  beginning  a  theoretical  structure  for  a  legal  conflict  between 
state  and  national  rights.^ 

However,  in  the  interests  of  clarifying  ideas  of  representation,  it 
is  necessary  to  pass  over  the  interminable  states'  rights  controversy. 
Jefferson  was  self-contradictory  in  his  stands  on  that  issue  (e.g., 
funding  of  the  colonial  debt  and  the  Louisiana  Purchase),  but  his 
ideas  of  representation  are  clear.  Other  men  who  were  nationalist 
in  thinking,  like  Hamilton  and  Wilson,  had  to  accept  doctrines  of 
states'  rights  in  the  Constitution  which  were  theoreticafly  incom- 
patible with  their  general  position  on  the  structure  of  government 
and  on  representation. 

William  Paterson  was  neatly  trapped -by  his  own  words  in  de- 
fining representation.  "What  is  the  principle  of  representation?"  he 
asked  rhetorically.  "It  is  an  expedient  by  which  an  assembly  of  cer- 
tain individls  chosen  by  the  people  is  substituted  in  place  of  the  in- 
convenient meeting  of  the  people  themselves."  ^ 

This  he  stated  in  opposition  to  counting  the  slaves  in  allotting 

^  Merriam,  American  Political  Theories,  chap,  vii;  Alexander  H.  Stephens,  A 
Constitutional  View  of  the  Late  War  Between  the  States. 

^  From  Max  Farrand,  Records  of  the  Federal  Convention  of  1787,  Vol.  I,  p.  561. 
This  and  the  following  quotations  are  copyright  1937  by  Yale  University  Press. 
They  are  reprinted  by  permission  of  Yale  University  Press.  Hereafter  the  work  will 
be  cited  as  Records. 
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representatives.  But  he  had  been  one  of  the  foremost  advocates  of 
the  principle  of  equal  representation  for  the  states,  and  Madison 
therefore  could  remind  him 

.  .  .  that  his  doctrine  of  Representation  which  was  in  its  principle  the 
genuine  one,  must  for  ever  silence  the  pretensions  of  the  small  States  to 
an  equality  of  votes  with  the  large  ones.  They  ought  to  vote  in  the  same 
proportion  in  which  their  citizens  would  do,  if  the  people  of  all  the 
States  were  collectively  met.^** 

Even  after  the  great  compromise  over  the  Senate,  the  protagonists 
differed  on  the  meaning  of  the  compromise.  Hamilton,  for  example, 
insisted  that  "the  main  design  of  the  convention,  in  forming  the 
Senate,  was  to  prevent  fluctuations  and  cabals,"  disagreeing  with 
Lansing  in  the  New  York  Convention  of  1788  who  beheved  the 
intention  to  be  to  make  the  Senate  "representative  ...  of  the 
sovereignty  of  the  states."  ^^  Hamilton  held  that  the  Senator  should 
represent  the  nation,  not  the  state,  and  ought  not  to  be  bound  by 
instructions  or  otherwise  fettered,  once  his  election  has  been  accom- 
plished.^^ If  he  urged  election  of  Senators  by  the  state  legislatures 
rather  than  by  the  people,  it  was  because  the  former  were  supposed 
to  be  more  competent.  Of  course,  Hamilton's  nationalism  would 
tend  in  any  event  to  de-emphasize  the  "states'  rights"  compromise 
involved  in  the  creation  of  the  Senate. 

Hamilton's  Convention  proposals  were  sufficient  to  enrage  Luther 
Martin,  whose  report  to  the  Legislature  of  Maryland  afterwards 
bristled  with  righteous  indignation.  Martin  insisted  that  the  appoint- 
ment of  the  Senators  by  the  states  in  their  sovereign  capacity  and 
the  equality  of  suffrage  in  that  branch  were  "only  federal  in  appear- 
ance." ^^  For  Senators  might  not  be  recalled  for  six  years  and  were 
paid  by  the  new  government. 

Martin,  and  those  who  like  him  were  defending  the  sovereignty 
of  the  states,  were  acutely  conscious  that  to  create  a  new  constituency 
means  to  create  a  new  independence.  The  object  of  delegates  like 
Wilson,  Madison,  and  Hamilton  was  only  half-concealed.  That 
object  was  to  establish  a  sovereignty  of  the  national  government 

"  Records,  Vol.  I,  p.  562. 
"  Ibid.,  Vol.  Ill,  p.  337. 

^^  Jonathan  Elliot,  ed.,  The  Debates  in  the  Several  State  Conventions  on  the  Adop- 
tion of  the  Federal  Constitution  (1836-45),  Vol.  II,  p.  320. 
'^^  Records,  Vol.  Ill,  pp.  193-4. 
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over  people.  If  the  government  were  to  depend  on  co-operation  or 
even  obedience  from  the  state  governments,  it  might  fail  completely, 
but  when  the  people  became  citizens  of  the  Federal  government, 
state  sovereignty  was  weakened  beyond  repair  save  through  force 
of  arms.  Sherman  put  the  matter  bluntly:  "If  it  were  in  view  to 
abolish  the  State  Govts,  the  elections  ought  to  be  by  the  people."  ^* 

Wilson  stated  to  the  Convention  that  he  was  opposed  to  the  state 
legislatures  as  an  instrument  for  electing  to  federal  office.  The  people 
should  have  a  double  relation  as  citizens  of  the  general  government 
and  of  the  particular  state.  "The  election  of  the  2d.  branch  by  the 
Legislatures,  will  introduce  &  cherish  local  interests  &  local  prej- 
udices." ^^  Wilson  won  more  than  half  his  case  ultimately,  for  what 
was  lost  by  the  nationalists  in  the  Senate  was  regained  by  the  new 
competence  of  the  law  of  the  Constitution  operating  on  all  citizens 
and  state  officers  alike.^^ 

In  short,  the  Constitution  and  the  Federalists  papers  discussing 
the  Constitution  are  based  on  great  compromises  expressing  a  ra- 
tional consensus  arrived  at  in  the  Philadelphia  proceedings.  They  do 
not  measure  or  define  completely  the  two  major  currents  of  ideas  on 
representation  which  grew  strong  during  the  Revolution  and  flour- 
ished thereafter — the  direct  democracy  idea  and  the  control-by- 
property  idea.  In  so  far  as  they  reflected  the  predominance  of  any 
idea,  it  was  the  latter  that  prevailed. 


THE    ARISTO-DEMOCRATIC    THEORY 

By  the  time  of  the  Constitutional  Convention,  the  aristocratic- 
democratic  leaders  had  suffered  a  relapse  from  the  shock  of  Revolu- 
tionary enthusiasm.  Everywhere  they  looked  they  saw  evidences  of 
anarchism,  leveling  of  classes,  contempt  for  wealth  and  tradition.^' 
The  representatives  whom  they  thought  would  be  well-instructed, 
once  the  encroachments  of  Crown  and  Governor  were  ended,  now 

^^Ilyid.,  Vol.  I,  p.  133. 

^^  Ibid.,  Vol.  I,  pp.  405-06. 

^^  McLaughlin,  The  Confederation  and  the  Constitution,  chap.  xv.  Cf.  also  Mar- 
tin's speech  to  the  Maryland  Legislature  in  Records,  Vol.  Ill,  p.  217,  where  he 
points  out  that  a  popularly  elected  President  is  a  nationalist  device;  Federalist, 
No.  39. 

^^  McLaughlin,  The  Confederation  and  the  Constitution,  chaps,   iv,  v,  ix,  x. 
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seemed  unconversant  with  their  problems  and  disposed  to  Usten  to 
backwoods  farmers  and  home-owning  tradesmen.  The  electorates 
were  becoming  larger,  even  with  the  maintenance  of  property  re- 
quirements for  the  franchise,  and  it  was  clear  that  limitations  of  the 
suffrage  would  decrease.  As  Charles  E.  Merriam  stated  the  situation: 
"In  the  formation  of  state  governments,  the  doctrine  of  delegated 
powers  was  everywhere  prevalent.  .  .  .  Government  ...  is  not  the 
master,  nor  even  the  partner  of  the  people,  but  their  agent  or  ser- 
vant; it  acts  in  the  name  of  and  in  behalf  of  someone  else  and  not 

for  itself." '' 

The  answer  of  the  conservative  democrats  was  not  only  nation- 
ahsm.  It  was  also  a  variation  in  the  old  concept  of  representation. 
For  the  results  of  ever-increasing  individualism  and  the  spreading  , 
belief  that  self-interest  was  a  social  virtue  were  producing  narrow  »' 
local  legislation  and  administration  in  the  states.  The  idea  of  ma- 
jority rule  would  forever  rebound  to  the  disadvantage  of  creditors, 
large  owners,  and  traders.  Certain  doctrines  that  complemented  the 
doctrine  of  economic  liberaUsm  were  doing  as  much  damage  to 
vested  interests  as  was  the  increasing  electorate. 

Therefore,  the  conservatives  proposed  in  definite  terms  that  the 
best  government  for  the  United  States  was  a  government  wherein 
representation  would  consist  only  partially  of  mass  direction  of  the 
government  and  reflection  in  the  government.  In  the  first  place,  the 
aristocratic-democratic  theorists  felt,  there  was  no  point  in  insisting 
on  the  direct  agent  relationship  between  representative  and  constit- 
uent. The  representative  should  speak  for  the  whole  constituency 
and  the  whole  nation— the  interests  of  the  whole  are  greater  than  the 
sum  of  the  parts. 

In  addition,  there  was  a  positive  danger  in  reducing  the  govern- 
ment to  a  mere  reflex  of  the  will  of  the  majority.  The  stabiHzing  in- 
fluences of  the  executive,  the  judiciary,  and  the  second  house  should 
be  increased  in  proportion  to  the  popular  elements.  Rather  than 
being  the  voice  of  the  people,  they  should  be  the  control  over  the 
people,  restraining  excesses  peculiar  to  the  nature  of  democracy. 
Most  of  government  is  rightfully  a  more  permanent  process  which 
is  best  conducted  by  stable,  competent  judges  and  executives. 

Madison,  in  discussing  the  term  of  office  of  the  second  branch, 
gave  a  remarkable  and  prescient  speech  in  the  Convention  on  the 

1^  Merriam,  American  Political  Theories,  p.  76. 
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problem  of  thwarting  certain  popular  aims/®  He  stated  that  both  the 
people  and  their  representatives  are  liable  to  fits  of  passion  and  in- 
temperence  that  may  jeopardize  the  rights  of  minorities. 

In  all  civilized  Countries  the  people  fall  into  different  classes 
havg.  a  real  or  supposed  difference  of  interests.  There  will  be  creditors 
&  debtors,  farmers,  merchts.  &  manufacturers.  There  will  be  particularly 
the  distinction  of  rich  &  poor  .  .  .  An  increase  of  population  will  of 
necessity  increase  the  proportion  of  those  who  will  labour  under  all  the 
hardships  of  life,  &  secretly  sigh  for  a  more  equal  distribution  of  its 
blessings.  These  may  in  time  outnumber  those  who  are  placed  above 
the  feelings  of  indigence. 

Class  war,  he  says,  will  emerge  from  simple  government  ■  by  a 
broad  suffrage. 

According  to  the  equal  laws  of  suffrage,  the  power  will  slide  into 
the  hands  of  the  former.  No  agrarian  attempts  have  yet  been  made  in 
this  Country,  but  symptoms  of  a  leveling  spirit,  as  we  have  understood, 
have  sufHciently  appeared  in  certain  quarters  to  give  nodce  of  the  future 
danger.  How  is  this  danger  to  be  guarded  agst.  on  republican  principles? 
How  is  the  danger  in  all  cases  of  interested  co-alitions  to  oppress  the 
minority  to  be  guarded  agst.?  Among  other  means  by  the  establishment 
of  a  body  in  the  Govt,  sufficiently  respectable  for  its  wisdom  &  virtue,  to 
aid  on  such  emergencies,  the  preponderance  of  justice  by  throwing  its 
weight  into  that  scale.^° 

Pessimism  with  regard  to  the  bulk  of  humanity  pervaded  the 
thoughts  of  many.  John  Adams,  the  dauntless  revolutionary,  wrote 
that  "All  projects  of  government,  formed  upon  a  supposition  of 
continual  vigilance,  sagacity,  virtue  and  firmness  of  the  people, 
when  possessed  of  supreme  power,  are  cheats  and  delusions."  ^^  So 
strong  had  the  resentment  against  popuhsm  in  government  become 
by  the  time  of  the  convention  in  Philadelphia  that  some  men  would 
have  been  happy  to  eliminate  entirely  any  direct  participation  of  the 
people  in  the  new  government.  Roger  Sherman  of  Connecticut 
opposed  the  election  of  members  of  the  first  branch  of  the  national 
legislature  by  the  people,  insisting  that  it  should  be  elected  by  the 

^®  Note  that  the  Federalist  avoids  direct  treatment  of  this  point.  Cf.  Federalist, 
No.  10. 

^°  Records,  Vol.  I,  pp.  421-3. 
21  Works,  Vol  VI,  p.  166. 
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State  legislatures.  The  people,  he  stated,  lacked  information  and 
were  likely  to  be  misled.^^ 
Gerry  of  Massachusetts  agreed,  and  stated: 

The  evils  we  experience  flow  from  the  excess  of  democracy.  The  people 
do  not  want  virtue;  but  are  the  dupes  of  pretended  patriots.  .  .  .  Ex- 
perience [he  said]  had  shewn  that  the  State  Legislatures  drawn  im- 
mediately from  the  people  did  not  always  possess  their  confidence.  ^ 

On  the  vote  to  allow  popular  election  of  the  first  branch,  six  states 
voted  for  the  proposal,  two  against,  and  two  were  divided.^*  A  sec- 
ond attempt  to  defeat  the  proposal  was  also  defeated,  eight  to  three. 
Madison  sided  with  the  majority  on  both  occasions,  declaring  that 
he 

.  .  .  considered  the  popular  election  of  one  branch  of  the  National  Legis- 
lature as  essential  to  every  plan  of  free  Government  .  .  .  that  if  the  first 
branch  of  the  general  legislature  should  be  elected  by  the  State  Legisla- 
tures, the  second  branch  elected  by  the  first — the  Executive  by  the  second 
together  with  the  first;  and  other  appointments  again  made  for  sub- 
ordinate purposes  by  the  Executive,  the  people  would  be  lost  sight  of  al- 
together; and  the  necessary  sympathy  between  them  and  their  rulers  and 
officers,  too  litde  felt.^'' 

When  discussion  of  the  qualifications  of  electors  to  the  lower 
branch  of  the  legislature  came  up,  the  Convention  delegates  struck 
the  rock  of  the  existing  suffrage  requirements  of  the  states.  If  they 
tried  to  set  uniform  suffrage  requirements  for  the  whole  nation,  they 
would  encounter  strenuous  opposition  in  getting  the  Constitution 
ratified.  Those  who  would  be  deprived  of  their  right  to  vote  for 
national  officers  in  the  new  Constitution  would  fight  against  its 
approval.  On  the  other  hand,  since  the  delegates  did  not  believe 
generally  that  existing  limitations  on  suffrage  in  the  states  were 
excessive,  they  would  not  be  incUned  to  set  the  sort  of  uniform  lower 
requirements  that  might  have  received  popular  approval. 

Nevertheless,  Gouverneur  Morris,  one  of  the  more  reckless  of  the 
delegates,  moved  to  establish  a  provision  in  the  Constitution  that 
would  concede  the  right  of  suffrage  only  to  landowners.^^  WiUiam- 
son  and  Dickinson  supported  him,  the  latter  stating  that  "He  con- 
sidered them  as  the  best  guardians  of  liberty;  And  the  restriction 

"^^  Records,  Vol.  I,  p.  48.  ^^  Ibid.,  Vol.  I,  p.  138. 

"^^Ibid.,  Vol.  I,  pp.  48-50.  ^^Ibid..  Vol.  I,  pp.  50,  134- 

'^^Ibid.,  Vol.  I,  p.  50.  ^Ubid..  Vol.  II,  p.  201. 
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of  the  right  to  them  as  a  necessary  defense  agst.  the  dangerous 
influence  of  those  multitudes  without  property  &  without  principle, 
with  which  our  Country  like  all  others,  will  in  time  abound.^^ 

Elseworth  of  Connecticut  protested  that  every  man  who  pays  a 
tax  should  be  eUgible  to  vote  for  the  representative  who  is  to  levy 
and  dispose  of  the  money.  "Shall  the  wealthy  merchants  and  man- 
ufacturers, who  will  bear  a  full  share  of  the  public  burdens  be  not 
allowed  a  voice  in  the  imposition  of  them — (taxation  and  repre- 
sentation ought  to  go  together) ."  ^^ 

Morris  replied: 

I  Give  the  votes  to  people  who  have  no  property,  and  they  will  sell 

\  them  to  the  rich  who  will  be  able  to  buy  them.  .  .  .  The  time  is  not 
distant  when  this  country  will  abound  with  mechanics  &  manufacturers 
who  will  receive  their  bread  from  their  employers.  .  .  .  Will  they  be  the 
impregnable  barrier  agst.  aristocracy.? — He  was  as  little  duped  by  the 
association  of  the  words,  "taxation  &  Representation" — The  man  who 
does  not  give  his  vote  freely  is  not  represented.  It  is  the  man  who  dic- 
tates the  vote.^° 

Madison  was  moved  to  state  his  faith  in  the  freeholders  as  well; 
but,  despite  considerable  sentiment  favorable  to  the  motive  behind 
Morris's  move,  the  change  was  rejected,  seven  states  to  one,  with  one 
divided  and  another  absent.^^ 

It  might  be  expected  that  such  contempt  of  the  hallowed  Revolu- 
tionary slogan,  "No  taxation  without  representation,"  would  cause 
some  rebuttal.  The  contrary  was  the  case.  The  idea  that  taxation  and 
representation  were  inextricable  no  longer  held  the  minds  of  the 
Convention  leaders.  Rather,  the  slogan  was  diverted  into  the  narrow- 
est possible  channel.  "No  taxation  without  representation"  was  be- 
coming merely  "no  taxation  without  representation  in  whatever 
popular  element  of  the  government  corresponds  to  the  House  of 
Commons." 

Now  that  the  excitement  of  the  Revolution  had  subsided,  the 
ruling  group  were  of  a  mind  to  point  out  that  the  objectives  of  the 
Revolution  were  limited.  Once  taxation  was  given  to  a  repre- 
sentative body,  the  balance  of  the  governmental  structure  could  be 
composed  of  more  traditional  bodies.  The  Revolution,  they  felt, 
did  not  introduce  the  principle  that  all  parts  of  the  government 

28  Ibid.,   Vol.    II,   p.    202.  30  j^-J^^   Vol.   II,    pp.    202-03. 

^^Ibid.,  Vol.  II,  p.  202.  ^^Ibid.,  Vol.  II,  p.  206. 
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should  be  filled  by  popular  representation.  It  so  happened  that  the 
example  of  the  imaginative  Montesquieu  was  before  them.  He  gave 
a  pleasing  analysis  of  the  EngHsh  government  which  incidentally 
interposed  a  compartmentalization  of  powers  ill-befitting  any  radi- 
cal theory  of  representation. 

Consequently,  when  the  controversy  began  over  the  power  of 
initiating  bills  for  appropriating  money,  with  the  large  states  plac- 
ing the  power  in  the  House  and  the  small  states  reserving  at  least 
equal  powers  to  the  Senate,  the  doctrine  of  no  taxation  without 
representation  received  great  deference  but  little  enthusiasm.  Mason 
argued  that 

The  Senate  did  not  represent  the  people,  but  the  States  in  their 
political  character.  It  was  improper  therefore  that  it  should  tax  the  peo- 
ple. ...  The  House  of  Lords  does  not  represent  nor  tax  the  people, 
because  not  elected  by  the  people.^^ 

Gerry  felt  that  "Taxation  &  representation  are  strongly  associated 
in  the  minds  of  the  people,  and  they  will  not  agree  that  any  but 
their  immediate  representatives  shall  meddle  widi  their  purses." '' 
Madison,  relentlessly  pursuing  his  theory  of  checks  and  balances, 
saw  little  good  in  allowing  the  popular  house  first  chance  at  the 
public  purse,  with  some  probability  of  unpleasant  conflict  between 
the  two  houses  as  a  result. 

John  Dickinson,  however,  reminded  the  delegates  that 
...  all  the  prejudices  of  the  people  would  be  offended  by  refusing  this 
exclusive  privilege  to  the  H.  of  Repress,  and  these  prejudices  shd.  never 
be  disregarded  by  us  when  no  essential  purpose  was  to  be  served.  When 
this  plan  goes  forth,  it  will  be  attacked  by  the  popular  leaders.  Aristoc- 
racy will  be  the  watchword;  the  Shibboleth  among  its  adversaries. 
Eight   states  allowed  the  popular   branch   exclusively   to   initiate 
money  bills,  though  most  allowed  the  second  branch  the  power  to 
amend,  and  this  last  procedure  Dickinson  thought  proper.'' 
Randolph  added  more  details  of  the  popular  reasoning. 

When  the  people  behold  in  the  Senate,  the  countenance  of  an 
aristocracy;  and  in  the  president,  the  form*  at  least  of  a  litde  monarch, 
will  not  their  alarms  be  sufficiendy  raised  without  taking  from  their 
immediate  representatives,  a  right  which  has  been  so  long  appropriated 
to  them.'^ 

32  Ibid..  Vol.  II,   pp.   273-4.  '*  ^^'^•'  Vol.   II>   p.    278. 

33  Ibid..  Vol.  II,   p.   275.  ''  ^^^■^•'  Vol.  11,  pp.   278-9. 
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Rutledge  of  South  Carolina  told  the  others  that  the  people  would 
feel  that  such  other  damage  had  been  done  to  their  ideas  that  they 
would  hardly  be  pacified  by  this  flattery  of  their  rights.  "Will  not 
the  people  say  that  this  restriction  is  but  a  mere  tub  to  the  whale?"  ^^ 
The  proviso  would  have  come  to  naught  if  it  had  not  been  incor- 
porated in  a  later  compromise.  Pleased  with  their  equality  of  repre- 
sentation in  the  Senate,  the  small  states  joined  in  approving  the 
power  of  inititating  money  bills  in  the  House.^^ 

The  tone  of  the  discussion  throughout  reveals  that  taxation  is  no 
longer  the  key  to  the  substance  of  representation  for  the  propertied 
leaders.  With  Madison  leading  them,  they  were  finding  less  elusive 
methods  of  assuring  national  stability  and  economic  progress.  A 
nonpopular  Senate,  judiciary,  and  indirectly  popular  executive, 
checking  each  other,  were  their  new  securities.  It  is  true  that  the 
Convention  accepted  with  little  challenge  the  coupling  of  taxation 
and  representation  in  the  first  article — "Representatives  and  direct 
taxes  shall  be  apportioned  among  the  several  States  .  .  .  according 
to  their  respective  numbers."  But  their  connection  in  this  case  was  an 
anomaly.  It  was  made  "to  lessen  the  eagerness  on  one  side  &  the 
opposition  on  the  other,  to  the  share  of  representation  claimed  by 
the  S.  [Southern]  States  on  account  of  the  Negroes."  ^^  Gouverneur 
Morris 

,  .  .  hoped  the  Committee  would  strike  out  the  whole  of  the  clause 
proportioning  direct  taxation  to  representation.  He  had  only  meant  it  as 
a  bridge  to  assist  us  over  a  certain  gulph;  having  passed  the  gulph  the 
bridge  may  be  removed.  He  thought  the  principle  laid  down  with  so 
much  strictness,  liable  to  strong  objections.^^ 

But  the  bridge  remained  to  the  end,  although  the  difficulties  in- 
volved in  levying  such  taxes  have  prevented  their  wide  usage.  On 
the  basis  of  it,  the  Supreme  Court  blocked  an  income-tax  act  and 
occasioned  the  Sixteenth  Amendment.*" 

The  foregoing  analysis  does  not  mean  to  deny  that  wealth  and 

3«  Ibid.,  Vol.  II,  p.  279. 

^''  Ibid.,  Vol.  II,  p.  514. 

^^  Madison's  expression  in  Records,  Vol.  II,  p.  106. 

^'^  Records,  Vol.  II,  p.  106.  Cf.  a  somewhat  divergent  interpretation  of  this  clause 
by  Rufus  King  in  the  Massachusetts  Convention,  Records,  Vol.  Ill,  p.  255. 

^°Veazie  Bank  v.  Fenno  (1869),  8  Wall  533;  Springer  v.  U.  S.  (1880),  102 
U.  S.  586.  In  the  Convention,  when  King  asked  what  was  the  precise  meaning  of 
direct  taxation,  no  one  answered.  Records,  Vol.  II,  p.  350. 
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representatiDH  were  tied  up  inextricably  in  the  minds  of  the  con- 
vention delegates  and  most  leaders  of  those  times.  The  doctrine  of 
"no""taxation  without  representation,"  however,  must  always  be 
considered  separately  as  a  means  of  approaching  the  methods  of 
representation,  as  a  statement  of  a  specific  principle  to  be  used  in 
implementing  the  representative  idea.  Its  course  in  American  his- 
tory, and  to  a  large  extent  in  English  history,  parallels  the  struggle 
over  the  fate  of  the  House  of  Commons  and  popular  chambers 
generally.  And  therefore  its  decline  parallels  the  decline  of  the  idea 
of  propertied  leaders  that  the  popular  chamber  was  to  be  used  for 
the  exposition  of  their  ideas  of  representation. 

Wealth  was  continuously  considered  in  the  constitutional  con- 
vention as  a  valid  basis  for  apportioning  representation — wealth  and 
numbers  together  generally.  Many  complications  naturally  arose 
when  the  time  came  to  compute  wealth.  One  aspect  of  the  problem 
was  the  controversy  over  the  place  of  slaves  in  the  system  of  repre- 
sentation. They  were  on  the  one  hand  wealth  and  on  the  other  hand 
persons.  The  problem  was  finally  resolved  by  denominating  slave 
as  two-thirds  of  a  person  for  the  purpose  of  representation  in  the 
House  of  Representatives.  ■y--""'^ 

But  when  they  came  to  the  generic  term  "wealth,"  the  delegates 
were  more  willing  than  able  to  consider  it  in  apportioning  repre- 
sentatives. If  the  elaborate  Census  Bureau  organization  of  today  had 
then  been  considered  possible,  the  delegates  probably  would  have 
debated  strenuously  the  value  of  property  over  numbers.  Instead, 
they  decided  that  wealth  was  measurable  by  numbers  and  therefore 
voted  to  strike  out  the  word  "wealth"  in  the  clause  apportioning 
representation  in  the  House. 

"Mr.  Sherman,"  Madison  writes,  "thought  the  number  of  people 
alone  the  best  rule  for  measuring  wealth  as  well  as  representation; 
and  that  if  the  legislature  were  to  be  governed  by  wealth,  they  would 
be  obliged  to  estimate  it  by  numbers."  *^  Gorham  agreed.  "He  said 
that  in  Massts.  estimates  had  been  taken  in  the  different  towns,  and 
that  persons  had  been  curious  enough  to  compare  these  estimates 
with  the  respective  numbers  of  people;  and  it  had  been  found  even 
including  Boston,  that  the  most  exact  proportion  prevailed  between 
numbers  &  property."*^ 

Because  no  national  census  was  then  available,  the  apportionment 

^'^Ibid.,  Vol.  I,  p.  582.  ^"^Ibid.,  Vol.  I,  p.  587. 
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of  representatives  for  the  first  Congress  was  taken  up  in  Committee, 
first  of  five  members,  then  of  one  delegate  from  each  state.  There 
is  no  doubt  that  the  report  of  the  committee  of  five  considered 
w^ealth  as  a  supplementary  consideration  to  numbers.  It  is  un- 
known whether  this  consideration  entered  into  the  second  committee 
report,  which  was  adopted.*^ 

A  political  axiom  holds  that  men  tend  to  view  society  in  terms  of 
their  experience  and  desires.  James  Wilson  declared  in  the  conven- 
tion that  "with  regard  to  the  sentiments  of  the  people,  he  conceived 
it  difficult  to  know  precisely  what  they  are.  Those  of  the  particular 
circle  in  which  one  moved,  were  commonly  mistaken  for  the  general 
voice."**  It  is  true  of  Wilson  himself  that  he  inclined  to  view  in- 
dividuals as  constituted  alike  and  equal,  with  dispositions  and 
interests  that  could  be  resolved  on  a  simple  level  of  political  co- 
operation. It  is  likewise  true  that  Madison,  Hamilton,  Gouverneur 
Morris,  and  others  in  the  Convention  were  inclined  to  view  men 
less  as  unique  individuals  than  as  repositories  of  types  of  interests 
and  motives. 

The  difference  between  the  two  frames  of  thought  is  manifested 
in  an  attitude  toward  government.  Whereas  Wilson  regarded  gov- 
ernment as  a  mouthpiece  or  collecting  point  for  individual  opinions, 
the  others  saw  in  government  the  restraining,  balancing,  and  accom- 
modating machinery  for  processing  interests.  Thence,  representation 
for  the  latter  becomes  a  matter  of  weights,  of  which  number  is 
simply  one  weight,  property  another,  the  national  good  another, 
power-drives  another,  and  so  forth.  The  various  weights  are  ad- 
justed on  the  scales  of  government  to  balance  the  whole  affair  in  a 
mechanical  equihbrium.  On  the  whole,  the  aristo-democrats  are 
more  concerned  with  the  potentialities  for  security,  that  is,  "balance," 
in  a  measure  than  they  are  with  the  justice  or  enlightenment  the 
measures  will  bring  about. 

Pinckney  *^  divided  the  people  of  the  United  States  into  the  three 
classes  of 

.  .  .  professional  men  who  must  from  their  particular  pursuits  always 
have  a  considerable  weight  in  the  government  while  it  remains  popular. 
— Commercial  men,  who  may  or  may  not  have  a  weight  as  a  wise  or 
injudicious  commercial  policy  is  pursued. — if  that  commercial  policy  is 

*3  Ibid.,  Vol.  I,  pp.  560-1.  4^  Ibid.,  Vol.  IV,  pp.  29  ff. 

^Ibid.,  Vol.  I,  p.  253. 
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pursued  which  I  conceive  to  be  the  true  one,  the  merchants  of  this  coun- 
try will  not  or  ought  not  for  a  considerable  time  to  have  much  weight  in 
the  political  scale. 

The  third  is  the  landed  interest,  the  owners  of  &  cultivators  of  the 
soil  who  are  &  ought  ever  to  be  the  governing  principle  in  the  system — 

But  sipce  in  America,  unlike  England,  the  great  body  of  people 
are  equal  in  wealth,  there  is  no  need  to  follow  English  models 
slavishly.  The  "representation  and  protection"  of  wealth  is  unnec- 
essary. 

All  we  have  to  do  then  is  to  distribute  the  powers  of  government  in  such 
a  manner  &  for  such  limited  periods  as  while  it  gives  a  proper  degree  of 
permanency  to  the  Magistrate  will  reserve  to  the  people  the  right  of 
election. 

Thus  the  grand  classes  exist  but  occasion  no  concern  in  America 
so  long  as  there  is  a  limited  democracy.  On  the  other  hand,  Gouver- 
neur  Morris  believed  that  "property  was  the  main  object  of  Society," 
man  in  a  natural  state  possessing  enough  of  life  and  liberty  and  only 
renouncing  his  natural  state  to  protect  his  property.  Therefore,  he 
believed  that  property  should  be  a  great  factor  in  apportioning 
representation.  He  looked  uneasily  at  the  formation  of  new  states  in 
the  West  and  urged  a  predominant  fixed  representation  of  the  At- 
lantic states.*^ 

Backed  by  Rutledge,  Butler,  and  Gerry,  he  pushed  through  the 
adoption  of  a  report  allowing  the  Congress  to  regulate  the  number 
of  representatives  in  any  new  states  on  the  principles  of  wealth  and 
numbers.  Afterwards,  however,  Wilson,  Mason,  and  others  managed 
to  strike  out  the  specific  empowering  provisions  of  the  clause. 

For  the  best  exposition  of  the  balance  of  interests  theory  of  repre- 
sentation, we  must  leave  Morris  and  move  on  to  Madison  and 
Hamilton.  As  indicated  previously  the  conception  of  human  nature 
held  by  the  aristo-democrats  differed  from  that  of  the  direct 
democrats.  The  former  are  less  happy  about  man's  ability  to  main- 
tain society  without  passion  and  corruption.  Madison  declared  in 
the  convention  that 

...  A  prudent  regard  to  the  maxim  that  honesty  is  the  best  policy  is 
found  by  experience  to  be  as  little  regarded  by  bodies  of  men  as  by  in- 
dividuals. Respect  for  character  is  always  diminished  in  proportion  to 

^^Ibid.,  Vol.  I,  pp.  533-4. 
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the  number  among  whom  the  blame  or  praise  is  to  be  divided.  Con- 
science, the  only  remaining  tie  is  known  to  be  inadequate  in  individuals; 
In  large  numbers,  little  is  to  be  expected  from  it/'^ 

The  smaller  the  group,  he  stated,  the  more  likely  one  faction  or 
interest  would  achieve  control.  Hamilton  declared  that  since  human 
nature  cannot  be  changed,  one  must  work  with  the  currents  of 
selfishness  to  divert  them  to  the  public  interest,*^  and  Madison 
wrote  in  the  Federalist, 

A  landed  interest,  a  manufacturing  interest,  a  mercantile  interest, 
a  money  interest,  with  many  lesser  interests,  grow  up  of  necessity  in 
civilized  nations,  and  divide  them  into  different  classes,  actuated  by  dif- 
ferent sentiments  and  views.  The  regulation  of  these  various  and  inter- 
fering interests  forms  the  principal  task  of  modern  legislation,  and 
involves  the  spirit  of  party  and  faction  in  the  necessary  and  ordinary 
operations  of  government.*^ 

The  technique  had  already  been  described  by  Madison  at  the 
convention : 

The  only  remedy  is  to  enlarge  the  sphere,  &  thereby  divide  the 
community  into  so  great  a  number  of  interests  &  parties,  that  in  the  ist. 
place  a  majority  will  not  be  likely  at  the  same  moment  to  have  a  com- 
mon interest  separate  from  that  of  the  whole  or  of  the  minority;  and  in 
the  2d.  place,  that  in  case  they  shd.  have  such  an  interest,  they  may  not 
be  apt  to  unite  in  the  pursuit  of  it.^'' 

It  is  important  to  reaHze  that  this  is  more  than  a  plan  or  wish.  It 
is  a  factual  judgment,  a  view  of  society.  Thus  Madison  wrote  Jefifer- 
son  on  October  24,  1787:  "In  a  large  society,  the  people  are  broken 
into  many  interests  and  parties,  that  a  common  sentiment  is  less 
likely  to  be  felt,  and  the  requisite  concert  likely  to  be  formed,  by  a 
majority  of  the  whole."  °^ 

When  they  speak  of  representation  (and  they  often  discuss  it), 

Madison  and  Hamilton  have  in  mind  the  spirit,  drive,  and  demands 

behind  these  interests.  They  realize  that  direct,  popular  election  is 

■"apfefmidable  weapon  in  the  hands  of  the  electors.  They  detail  at 

length  the  powers  of  the  House  of  Representatives  and  ascribe  such 

*^  Ibid..  Vol.  I,  p.  135. 

*^  Hamilton  in  the  New  York  Convention,  1788;  Elliot,  Debates,  Vol.  II,  p.  320. 

^"^  Federalist,  No.  10. 

^°  Records,  Vol.  I,  p.  136;  C£.  Records,  Vol.  I,  p.  431. 

^■"^  James  Madison,  Writings  (ed.  1900-10),  Vol.  V,  p.  17. 
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potency  in  large  part  to  the  numbers  behind  it.  Yet  they  are  unwill- 
ing to  allow  to  the  constituency  the  power  o£  immediately  directing 
representatives.  The  First  Congress  debated  the  proposal  to  amend 
the  Constitution  so  as  to  permit  the  constituency  to  instruct  its 
representatives.  Madison  opposed  any  forced  obedience  as  "dan- 
gerous." The  motion  lost  by  a  vote  of  41-10.^^  This  was  consistent 
with  his  position  during  the  Convention. 

And  one  or  the  other  wrote  in  the  Federalist  that  "It  is  a  sound 
and  important  principle  that  the  representative  ought  to  be  ac- 
quainted with  the  interests  and  circumstances  of  his  constituents"  on 
a  general  level.^^  Duty,  gratitude,  interest,  ambition  itself,  are  the 
cords  by  which  they  will  be  bound  to  fidelity  and  sympathy  with  the 
great  mass  of  the  people.^* 

A  kind  of  shifting,  ad  hoc  representation  seems  to  be  more  in 
keeping  with  their  ideas — not  conservative,  particularly,  as  with 
Burke,  nor  a  mirror-like  reflection  as  with  the  English  Radicals  or 
JefTerson,  but  rather  a  balancing  relationship  which  bargains  with 
one  interest  against  another.  Discussing  the  Presidency  in  the  New 
York  Convention,  Hamilton  predicted  that  "the  President  of  the 
United  States  will  be  himself  the  representative  of  the  people.  From 
the  competition  which  ever  subsists  between  the  branches  of  the  gov- 
ernment, the  President  will  be  induced  to  protect  their  rights  when- 
ever they  are  invaded  by  either  branch.^^ 

Opposing  themselves  to  the  belief  that  representation  is  the  ac- 
curate transcription  to  the  hall  of  the  legislature  of  a  political 
consensus,  Madison  and  Hamilton  set  up  a  well-defined  theory  of 
a  general  interest  to  which  no  voice  of  any  particular  representation 
can  be  ascribed.  There  are  many  voices  and,  although  wealth  is 
admittedly  their  favorite  voice,  no  single  one  should  prevail. 
Representation  is  a  full  choir.  It  is  neither  the  great  and  full  voice 
of  the  people  nor  the  authoritative  voice  of  the  organic  state. 

The  chief  consideration  in  the  idea  of  representation  which  we 
have  called  direct  democracy  is  the  collectivity  of  the  people  stating 
their  case  explicitly  and  with  supreme  power.  The  collectivists  tend 
to  ignore  interests  for  the  sake  of  "unity,"  In  marked  contrast  to 
this  idea,  Madison  tends  to  multiply  interests  for  the  sake  of  stabil- 

^^  Annals  of  Congress,  Vol.  I,  pp.  138  fl. 
^^  Federalist,  No.  56. 

^^  Federalist,  No.  57.  Also  Madison  in  No.  46. 
^^  Works,  Vol.  II,  p.  21. 
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ity.  Disclaiming  the  right  of  the  majority  to  demand  the  fruits  of 
their  represented  power,  he  declares  in  the  Federalist: 

No  man  is  allowed  to  be  a  judge  in  his  own  cause,  because  his 
interest  would  certainly  bias  his  judgment,  and,  not  improbably,  corrupt 
his  integrity.  With  equal,  nay  with  greater  reason,  a  body  of  men  are 
unfit  to  be  both  judges  and  parties  at  the  same  time;  yet  what  are  many 
of  the  most  important  acts  of  legislation,  but  so  many  judicial  determina- 
tions .  .  .  concerning  the  rights  of  large  bodies  of  citizens?  And  what 
are  the  different  classes  of  legislators  but  advocates  and  parties  to  the 
cause  which  they  determine?^*' 

Since  the  causes  of  faction  cannot  be  removed,  its  effects  must  be 
controlled. 

It  is  apparent  in  many  places  that  Madison,  Hamilton,  and  their 
adherents  were  not  quite  resolved  one  way  or  another  about  a  final 
theory  of  representation.  Although  they  may  have  wanted  certain 
interests  in  society  to  be  finally  and  definitely  represented  in  the 
structure  of  the  government,  they  either  could  not  imagine  how 
that  would  be  possible  in  the  prevailing  mood  of  the  land^  or  they 
could  not  manage  such  an  arrangement  in  the  face  of  other  com- 
promises and  adjustments  which  were  necessary.  The  current  idea 
of  a  Senate  representing  property  had  to  give  way  to  a  representa- 
tion of  the  states.  Lack  of  uniform  suffrage  requirements  in  the 
states  would  not  allow  the  Convention  to  make  a  fixed  rule.  In  any 
event,  they  realized  that  the  Constitution  would  have  a  difficult 
time  passing  popular  scrutiny  even  as  it  was  written. 

On  the  other  hand,  it  is  not  at  all  certain  that  they  did  want  a 
final  classification  of  representation  by  interests  in  the  very  structure 
of  government.  Hamilton  would  probably  have  gone  further  along 
these  lines  than  Madison,  who  seems  to  have  been  fairly  well  com- 
mitted to  the  theory  of  shifting  and  balancing  representation.  For 
Hamilton  stated  in  the  Convention: 

Give  therefore  to  the  first  class  (of  the  rich  and  well  born)  a 
distinct,  permanent  share  in  the  government.  .  .  .  Can  a  democratic  as- 
sembly, who  annually  revolve  in  the  mass  of  the  people,  be  supposed 
steadily  to  pursue  the  public  good?  Nothing  but  a  permanent  body  can 
check  the  imprudence  of  democracy .^^ 

^^  Federalist,  No.  lo. 

^^  Records,  Vol.  I,  pp.  299  ff. 
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Furthermore,  Hamilton's  unparalleled  fight  for  a  strong  executive 
branch  of  government  emphasizes  his  belief  in  a  clear  administra- 
tion of  a  national  interest.^^ 

Given  the  times  and  the  ways  of  thought,  fixed  nonpopular  rep- 
resentation had  to  step  aside  for  a  negative,  minority-protecting  at- 
tenuation of  direct  popular  representation.  But  pluralism  in  repre- 
sentation was  already  injected  in  a  modern  form  in  the  minds  of 
the  aristo-democrats.^^  States  like  Massachusetts  and  New  York  in-  .  ,*) 
deed  adopted  class  representation  in  their  bicameral  constitutions  for  i  j 
a  period  of  time.  Such  pluralism  was  the  midway  point  between  the 
medieval  estates  and  modern  democratic  pluralist  ideas. 


THE   PROGRESS   OF   THE   DIRECT   DEMOCRATS 

The  propagandists  of  the  American  Revolution  fall  sharply  into  the 
class  of  those  who  saw  in  the  Revolution  an  assertion  of  the  rights 
of  individuals  against  government  and  the  class  that  saw  in  the 
Revolution  a  limited  revolution  centered  around  the  principles  of 
economic  liberalism.^"  The  first  class  developed  its  ideas  of  repre- 
sentation along  the  lines  of  pure  democracy,  with  an  extension  of 
complete  political  liberty  and  political  control  to  the  vast  number 
of  the  people. 

Among  those  who  may  be  considered  its  advocates,  in  whole  or 
part,  during  the  Constitutional  Period,  were  Benjamin  Franklin, 
Samuel  Adams,  Thomas  Paine,  Thomas  Jefferson,  and  James  Wil- 
son. They  carry  the  direct  representation  idea  from  the  colonies  to 
its  triumph  in  the  early  nineteenth  century. 

Benjamin  Franklin  can  hardly  be  said  to  have  possessed  a  con- 
sistent theory  of  representation,  though  he  might  be  called  the 
father  of  integrated  federalism.  In  his  Albany  Plan  of  colonial  union 
(1754),  he  argued  radically  that  colonial  representation  should  be 
proportional  to  the  contribution  of  wealth  and  other  goods  to  the 

^^Lynton  K.  Caldwell,  The  Administrative  Theories  of  Hamilton  and  Jefferson 
(1944),  Part  I. 

^®  John  Adams,  working  on  his  admired  English  model,  was  primarily  responsible 
for  evolving  the  new  form  of  plural  representation.  See  Walsh,  The  Political  Science 
of  John  Adams  (1915),  pp.  304  ff. 

^°  R.  G.  Adams,  Political  Ideas;  Philip  Davidson,  Propaganda  of  the  American 
Revolution  (1941);  Merriam,  American  Political  Theories,  chap.  ii. 


1 02  Public  and  Republic 

common  cause.^^  In  1787,  still  the  radical,  he  urged  that  representa- 
tion be  based  on  universal  suffrage  of  freemen,  excluding  "minors, 
servants,  and  others,  vi^ho  are  liable  to  undue  influence." 

In  the  Convention  at  Philadelphia,  he  expressed  his  admiration 
of  the  role  which  the  non-owning  classes  had  played  during  the 
war;  he  felt  they  were  entitled  to  vote.  He  pointed  out  that  Ameri- 
can seamen  possessed  a  morale  superior  to  that  of  the  British  sailors 
because  the  common  people  were  better  treated  in  America.  He 
made  the  telling  historical  argument  that  after  the  British  Parlia- 
ment had  passed  a  law  restricting  the  right  of  suffrage  in  the  shires  to 
40-shilling  freeholders,  one  of  its  first  acts  was  a  law  which  au- 
thorized the  justices  to  fix  the  price  of  labor  and  therefore  to  compel 
any  non-elector  or  small  freeholder  to  labor  at  an  unjust  price  for 
the  larger  freeholder.*^^ 

His  approach  to  political  problems  was  rarely  dogmatic,  and  his 
attitude  toward  society  was  that  of  a  man  of  industry,  rationality, 
efficiency,  and  resourcefulness."^  His  ingenuity,  not  only  mechanical 
but  political  as  well,  produced  novelties  such  as  the  unicameral  legis- 
lature of  Pennsylvania."*  Franklin's  cosmopolitanism  is  well  known. 
He  was  a  world  emissary  of  American,  homespun  egalitarianism. 
With  these  experiences,  he  could  not  delude  himself  into  believing 
that  the  representative  was  an  instructed  agent. 

Franklin  would  have  preferred  a  better-organized  British  Empire 
to  a  breaking-up  of  sovereignty  into  fragments.  His  opposition  to 
the  Empire  was  a  practical  one :  he  believed  that  the  British  govern- 
ment was  too  corrupt  to  bridge  the  gap  which  was  inevitably  open- 
ing up.  His  own  experience  as  a  colonial  agent  made  him  fully 
aware  of  the  large  responsibilities  devolving  upon  one  who  was 
supposed  to  be  the  mere  mouthpiece  of  colonial  interests  in  London. 
"It  would  be  better,"  he  declared,  "if  every  member  of  Congress 
.  .  .  were  to  consider  himself  rather  as  a  representative  of  the  whole, 
than  as  the  Agent  for  the  interests  of  the  particular  State."  "^  Still  he 
thought  that  virtual  representation  was  not  only  wrong,  but  inap- 
plicable to  the  colonies.  That  a  large  part  of  the  English  people 

*^  Malcolm  R.  Eiselen,  Franklin's  Political  Theories  (1928),  p.  80. 
®^  Records,  Vol.  I,  pp.  204-05,  208. 

"^  Gladys  Meyer,  Free  Trade  in  Ideas:  Aspects  of  American  Liberalism  Illustrated 
in  Fran\lin's  Philadelphia  Career  (1941),  chap.  v. 
^*  Records,  Vol.  I,  p.  48. 
^^  Eiselen,  Fran\lin's  Political  Theories,  p.  68;  Records,  Vol.  I,  p.  197. 
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should  be  deprived  of  the  right  to  select  representatives  was  an  in- 
justice, he  felt,  and  one  injustice  does  not  sanction  another. ^^ 

When  the  debate  in  the  Convention  waxed  furious  over  the 
method  of  representing  the  states,  Franklin  made  a  proposal  to 
compromise  the  difficulties  that  resembled  one  voiced  by  Samuel 
Chase  of  Maryland  in  the  debate  over  the  Articles  of  Confedera- 
tion.'^^  The  legislatures  of  the  states  should  choose  and  send  to  the 
Second  Chamber  (already  accepted  in  principle)  an  equal  number 
of  delegates.  Then,  in  all  matters  which  concerned  the  sovereignty 
of  the  state,  the  authority  of  the  state  over  its  citizens,  or  the  Federal 
authority  within  the  jurisdictions  of  the  state,  the  states  should  have 
equal  suffrage.  In  all  matters  concerning  salaries  of  Federal  officers, 
taxation,  and  appropriations,  the  "states  shall  have  suffrage  in  pro- 
portion to  the  sums  which  their  respective  states  do  actually  con- 
tribute to  the  treasury."  ^* 

Again,  when  it  came  time  to  discuss  the  judiciary,  Franklin  sug- 
gested that  the  delegates  consider  the  procedure  adopted  in  Scotland, 
where  the  attorneys  who  were  practicing  within  the  jurisdiction  of 
the  court  selected  the  judges.^^  These  examples  are  sufficient  to  indi- 
cate both  the  flexibility  of  Franklin's  mind,  even  at  an  advanced 
age,  and  the  potentiaHties,  as  yet  unexplored,  for  new  representative 
arrangements. 

Samuel  Adams,  with  Tom  Paine  the  foremost  of  Colonial  propa- 
gandists and  agitators,  took  various  tacks  to  arrive  at  his  objective 
of  colonial  independence.  He  used  the  Locke  argument  that  prop- 
erty is  a  right  that  cannot  be  alienated  without  the  consent  of 
the  owner.  He  used  the  theory,  also  discussed  by  Dulany,  that  the 
American  charters  were  compacts.  Thirdly,  he  argued  that  the 
Constitution  of  England  itself  was  based  on  the  natural  rights  of 
subjects,  and  that  the  English  Parliament  could  not  violate  these 
natural  rights.  Of  the  three  ideas,  it  can  be  seen  that  only  the  first 
is  an  argument ,  that  does  not  lead  to  a  considerable  faith  in  democ- 
racy. Adams  made  no  pretense  of  hiding  the  role  of  the  people  in 
his  scheme  of  government.  He  had  great  faith  in  the  direct  democ- 
racy of  the  town  meeting,  then  of  some  importance  to  the  govern- 
ment of  New  England.  Man  did  not  go  into  government  to  sub- 
ordinate himself,  Adams  wrote,  but  "rather  for  the  sake  of  restoring 

^^Eiselen,  Franklin's  Political  Theories,  p.  217.      ^^  Records,  Vol.  I,  pp.  498,  507. 
^'^  Burnett,  The  Continental  Congress,  p.  223.        ^^  Ibid.,  Vol.  I,  p.  119. 
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equality."  '^'^  He  attacks  the  principle  of  keeping  the  people  from 
enjoying  liberty  because  of  a  fear  that  they  might  abuse  it.  He  was 
suspicious  of  the  Constitution  for  its  tendency  to  remove  govern- 
ment further  from  its  source  in  the  people. 

Paine  went  further  than  Samuel  Adams  in  placing  property  in  a 
role  subordinate  to  the  other  aspects  of  man's  life.  "Personal  Prop- 
erty is  an  effect  of  society."  ^^  It  is  therefore  subject  to  a  goodly 
measure  of  control  for  the  public  interest.  In  this,  he  agreed  with 
Franklin. 

In  attacking  the  direct-tax  qualification  for  suffrage  in  the  French 
Constitution  of  1793,  which  he  otherwise  regarded  as  "the  best  or- 
ganized system  the  human  mind  has  yet  produced,"  Paine  declared 
that  the  connection  of  tax  and  the  vote  was  unfortunate. 

The  dignity  of  suffrage  is  thus  lowered;  and,  in  placing  it  in  the 
scale  with  an  inferior  thing,  the  enthusiasm  that  right  is  capable  of  in- 
spiring is  diminished.  It  is  impossible  to  find  any  equivalent  counter- 
poise for  the  right  of  suffrage,  because  it  is  alone  worthy  to  be  its  own 
basis,  and  cannot  thrive  as  a  graft,  or  an  appendage.^^ 

He  is  in  complete  accord  with  the  English  Radicals  in  their  attitude 
towards  monarchy,  the  French  Revolution,  and  the  idea  of  virtual 
representation.^^  Like  Roger  Williams,  Paine  accepted  the  social 
compact  as  a  continuous  affair;  it  was  subject  to  revision  at  any 
time  at  the  expense  of  any  existing  vested  interest,  provided  only 
that  the  majority  of  the  people  so  decreed.  Government  was  the 
agent  of  the  mass  of  people,  not  its  principal.  Paine  manifests  the 
close  relation  of  the  theory  of  natural  rights  to  the  representative 
ideas  of  the  direct  democrats.  The  compact  cannot  be  anything  else 
than  a  formalization  for  the  purposes  of  society  of  the  natural  rights 
of  man.^* 
:-  --Thomas  Jefferson,  perhaps  more  clearly  than  any  American  of  his 
generation,  expressed  the  ideal  of  the  direct  democrat.^^  That  he 

^0  Works,  Vol.  II,  p.  150. 

"^^  Agrarian  Justice  (Paris,  1795),  in  Complete  Writings  of  T.  Paine  (ed.  1945), 
Vol.  I,  p.  620. 

'^'^Ibid.,  p.  607. 

''^C.  B.  R.  Kent,  The  English  Radicals  (1899),  pp.  112-17. 

^*V.  L.  Parrington,  The  Colonial  Mind  (1927),  pp.  332-3. 

'^^  Saul  K.  Padover,  Jefferson  (1942);  cf.  Charles  A.  Beard,  The  Economic  Origins 
of  Jeffersonian  Democracy  (1915),  chap,  xiv,  for  a  more  restrained  view  of  Jeffer- 
son's democratic  ideas. 
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could  write  the  Declaration  o£  Independence  in  1776,  remain  con- 
tinuously a  power  in  the  new  republic,  and  then  serve  two  terms 
as  a  popular  President  is  proof  not  only  of  his  genius  but  of  the 
widespread  acceptance  of  the  doctrines  of  mass  democracy  which 
were  contemned  in  England  during  the  same  time  and  which  had 
no  place  close  to  the  seat  of  power  before  the  time  of  Jefferson.  He 
was  a  summation  of  the  Enlightenment  that  preceded  the  Industrial 
Revolution.  That  form  of  government  is  best  which  provides  most 
effectually  for  a  natural  aristocracy  selected  for  the  possession  of 
virtues  and  valents.^'^  The  drastic  land  reforms  abolishing  entail  and 
primogeniture  which  Jefferson  pushed  in  Virginia,  and  which  were 
enacted  elsewhere  as  well,  were  methods  of  accomplishing  social 
selection  of  the  natural  aristocracy. 

The  natural  rights  of  man,  he  stated  in  the  Declaration  of  Inde- 
pendence, are  "life,  liberty,  and  the  pursuit  of  happiness."  He  would 
not,  however,  deny  that  property  is  a  natural  right,  for  it  "is  founded 
in  our  natural  wants,  in  the  means  with  which  we  are  endowed  to 
satisfy  these  wants,  and  the  right  to  what  we  acquire  by  those  means 
without  violating  the  similar  rights  of  other  sensible  beings."  ^'^ 

Jefferson's  definition  of  "Republic"  comes  from  his  optimistic 
view  of  human  nature,  and  his  strong  feeling  for  the  solidifying 
community.  It  is  a  complete  statement  of  how  the  direct  democrat 
arrives  at  his  idea  of  representation. 

Were  I  to  assign  to  this  term  a  precise  and  definite  idea,  I  would 
say,  purely  and  simply,  it  means  a  government  by  its  citizens  in  mass, 
acting  directly  and  personally,  according  to  rules  established  by  the 
majority;  and  that  every  other  government  is  more  or  less  republican,  in 
proportion  as  it  has  in  its  composition  more  or  less  of  this  ingredient  of 
the  direct  action  of  the  citizens.  Such  a  government  is  evidently  re- 
strained to  very  narrow  limits  of  space  and  population.  I  doubt  if  it 
would  be  practicable  beyond  the  extent  of  a  New  England  township. 

All  other  republican  governments  should  be  measured  by  this 
yardstick  of  the  ideal  republic.  Their  structures  will  reveal  how 
republican  they  are. 

The  first  shade  from  this  pure  element,  which,  like  that  of  pure 
vital  air,  cannot  sustain  life  of  itself,  would  be  where  the  powers  of  the 
government,  being  divided,  should  be  exercised  each  by  representatives 

''^Democracy  by  Thomas  Jefferson  (ed.  Saul  K.  Padover,  1939),  p.  127. 
"^^  Ibid.,  Letter  to  DuPont  de  Nemours,  181 6,  p.  29. 


io6  Public  and  Republic 

chosen  either  pro  hac  vice,  or  for  such  short  terms  as  should  render 
secure  the  duty  of  expressing  the  will  of  their  constituents.  This  I  should 
consider  as  the  nearest  approach  to  a  pure  republic,  which  is  practicable 
on  a  large  scale  of  county  or  population.  And  we  have  examples  of  it  in 
some  of  our  State  constitutions,  which,  if  not  poisoned  by  priest-craft, 
would  prove  its  excellence  over  all  mixtures  with  other  elements;  and, 
with  only  equal  doses  of  poison,  would  still  be  the  best. 

Other  shades  of  republicanism  may  be  found  in  other  forms  of 
government,  where  the  executive,  judiciary,  and  legislative  functions,  and 
the  different  branches  of  the  latter,  are  chosen  by  the  people  more  or  less 
directly,  for  longer  terms  of  years,  or  for  life,  or  made  hereditary;  or 
where  there  are  mixtures  of  authorities,  some  dependent  on,  and  others 
independent  of  the  people.  The  further  the  departure  from  direct  and 
constant  control  by  the  citizens,  the  less  has  the  government  of  the  in- 
gredient of  republicanism  .  .  . 

Subjected  to  this  test,  the  government  of  Virginia  exhibits  serious 
failings. 

The  purest  republican  feature  in  the  government  of  our  own 
state,  is  the  House  of  Representatives.  The  Senate  is  equally  so  the  first 
year,  less  the  second,  and  so  on.  The  Executives  still  less,  because  not 
chosen  by  the  people  directly.  The  Judiciary  seriously  anti-republican, 
because  for  life;  and  the  national  arm  wielded,  as  you  observe,  by  mili- 
tary leaders,  irresponsible  but  to  themselves.  Add  to  this  the  vicious  con- 
stitution of  our  county  courts  .  .  ,  self-appointed,  self-continued,  holding 
their  authorities  for  life,  and  with  an  impossibility  of  breaking  in  on  the 
perpetual  succession  of  any  faction  once  possessed  of  the  bench.  .  ,  . 
And  add,  also,  that  one  half  of  our  brethren  who  fight  and  pay  taxes, 
are  excluded,  like  Helots,  from  the  rights  of  representation,  as  if  society 
were  instituted  for  the  soil,  and  not  for  the  men  inhabiting  it;  or  one  half 
of  these  could  dispose  of  the  rights  and  the  will  of  the  other  half,  with- 
out their  consent.'^^ 

This  significant  passage  shows  how  Jefferson  builds  his  theoretical 
structure  of  government  from  his  basic  image  or  ideal.  Step  by  step, 
mechanically,  a  scale  for  measuring  all  forms  of  government  is  pro- 
vided. It  is  the  incarnation  of  the  direct-representation  idea  of  the 
Levellers.  In  1819,  a  letter  to  Governor  William  King  of  Maine 
emphasizes  his  great  faith  in  the  mathematical  structuring  of  rep- 
resentation along  egahtarian,  individuahstic  lines.  He  found  a  pro- 
posed constitution  of  Maine  "marked  with  wisdom  in  every  point, 

''^  Ibid.,  Letter  to  J.  Taylor,  1816,  pp.  61-2. 
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except  that  of  representation."  Here  a  grave  error  had  been  made 
by  allowing  each  town,  regardless  of  its  size,  a  seat  in  the  legislature. 
"Equal  representation,"  he  declared,  "is  so  fundamental  a  principle 
in  a  true  republic  that  no  prejudices  can  justify  its  violation  because 
the  prejudices  themselves  cannot  be  j ustified." '^^ 

JeiTerson  believed  that  the  franchise  ought  to  be  general.  Neither 
Negro  nor  female  suffrage  had  achieved  a  position  in  public  discus- 
sion which  might  demand  his  reconsideration  of  the  problem.  He 
admitted  the  honest  conviction  on  the  part  of  some  that  voters  not 
possessed  of  property  would  be  subject  to  undue  influence,  but 
thought  that  the  danger  of  bribery  would  be  less  great  by  making 
"the  number  of  voters  too  great  for  any  means  of  purchase."  Fur- 
thermore, he  doubted  that  men's  honesty  increased  with  their 
riches.^" 

His  abundant  faith  in  majority  rule  was  counterbalanced  by  a 
tender  sense  of  the  rights  of  minorities.  He  wrote  that 

The  first  principle  of  republicanism  is,  that  the  lex-majoris  partis 
is  the  fundamental  law  of  every  society  of  individuals  of  equal  rights;  to 
consider  the  will  of  the  society  enounced  by  the  majority  of  a  single  vote, 
as  sacred  as  if  unanimous,  is  the  first  of  all  lessons  in  importance,  yet 
the  last  which  is  thoroughly  learnt.^^ 

On  the  other  hand,  in  his  First  Inaugural  Address,  he  defended  the 
rights  of  a  minority  in  these  terms :  "All,  too,  will  bear  in  mind  this 
sacred  principle,  that  though  the  will  of  the  majority  is  in  all  cases 
to  prevail,  that  will,  to  be  rightful,  must  be  reasonable;  that  the 
minority  possess  their  equal  rights,  which  equal  law  must  protect, 
and  to  violate  would  be  oppression."  ^^  The  missing  factor,  the 
permanent  barrier  to  injustice,  would  not  be  the  Constitution.  For 
Jefferson  believed  that  the  Constitution  was  an  enactment  of  only 
one  generation  of  men  and  that  each  generation  had  the  right  to 
change  it  to  suit  the  majority  will.  Rather,  the  barrier  to  injustice 
would  be  found  in  the  natural  rights  of  men.  "Nothing  then  is 

^^  Jefferson  to  King,  November  19,  1819,  Archives  of  the  Huntington  Library, 
San  Marino,  California.  Quoted  by  Robert  de  Vore,  "Gallery  Glimpses,"  Washington 
Post  (April  4,  1943),  p.  4B. 

^^  Democracy,  by  Thomas  Jefferson,  Letter  to  J.  Moor,  1800,  pp.  58-9. 

^^Ibid.,  Letter  to  Baron  von  Humboldt,  1817,  p.  53.  See  also  A.  C.  McLaughlin, 
"Social    Compact    and    Constitutional    Construction,"    American    Historical   Review, 

V  (1899),  467. 

*^  Henry  Steele  Commager,  Documents  of  American  History,  I,  p.  187. 
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unchangeable,  but  the  inherent  and  unaHenable  rights  of  man."  ^' 

James  Wilson,  one  of  the  leading  members  of  the  Constitutional 
Convention,  signer  of  the  Declaration  of  Independence  and  a  mem- 
ber of  the  Congress  under  the  Articles  of  Confederation,  almost 
rivaled  Thomas  Jefferson  in  his  affection  for  the  common  people. 
He  viewed  human  nature  benignly  and,  though  his  statements,  as 
befitted  an  eminent  jurist,  were  always  conditioned  by  a  mildly 
compromising  air,  he  nevertheless  partook  heartily  of  the  Jeffer- 
sonian  beliefs  in  progress,  education,  and  trust  in  the  judgment  of 
the  multitude  of  men.^* 

Wilson  thought  that  both  branches  of  the  national  legislature 
should  be  chosen  by  the  people,  but  was  not  prepared  with  a  specific 
proposition.  He  suggested  the  "mode  of  chusing  the  Senate  of 
N.  York  to  wit  of  uniting  several  election  districts,  for  one  branch, 
in  chusing  members  for  the  other  branch,  as  a  good  model."  ^^  Fur- 
thermore, he  wanted  a  popularly  elected  single  executive  to  serve  a 
short  term  of  three  years.^^  The  legislatures  should  meet  annually .^^ 

A  few  days  later,  he  was  back  to  his  point,  arguing  against 
Pinckney  and  Gerry.  "The  Legislature  ought  to  be  the  most  exact 
transcript  of  the  whole  Society.  Representation  is  made  necessary 
only  because  it  is  impossible  for  the  people  to  act  collectively."  ^* 
And  again  he  declared:  "The  Doctrine  of  Representation  is  this — 
first,  the  representative  ought  to  speak  the  Language  of  his  Con- 
stituents, and  secondly,  that  his  language  or  vote  shd  have  the  samcx 
influence  as  though  the  Constituents  gave  it."  ^^  VA 

During  the  Convention,  proportional  representation  was  a  term 
used  to  describe  representation  by  population  or  other  quantitative 
means,  rather  than  by  sovereign  units  or  states.  Wilson  naturally 
held  to  proportional  representation,  "stating  for  his  first  position 
that  as  all  authority  was  derived  from  the  people,  equal  numbers 
of  people  ought  to  have  an  equal  no.  of  representatives,  and  different 
numbers  of  people  different  numbers  of  representatives."  ^°  He  did 
not  attack  the  principle  of  wealth  so  much  as  he  declared  it  unneces- 

^^  Democracy,  by  Thomas  Jefferson,  p.  104. 

^*  R.  G.  Adams,  in  his  introductory  essay  to  Selected  Political  Essays  of  James 
Wilson  (1930),  gives  a  sketch  of  Wilson's  life  and  the  background  of  his  work. 
See  also  A.  C.  McLaughlin,  "James  Wilson  and  the  Constitution,"  Political  Science 
Quarterly,  XII   (1897),  i. 

^^  Records,  Vol.  I,  p.  52;  cf.  p.  151.  ^^Ibid.,  Vol.  I,  p.  132. 

^^Ibid.,  Vol.  I,  pp.  68-9.  ^^Ibid.,  Vol.  I,  p.  185. 

^Ubid.,  Vol.  I,  p.  361.  ^°lbid..  Vol.  I,  pp.  179-80. 
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sary  in  considering  proportional  representation.  Wealth  is  measured 
by  population.®^  His  real  position  was  this: 

...  he  could  not  agree  that  property  was  the  sole  or  the  primary  object 
of  Governt.  &  Society.  The  cultivation  &  improvement  of  the  human 
mind  was  the  most  noble  object.  With  respect  to  this  object,  as  well  as  to 
other  personal  rights,  numbers  were  surely  the  natural  &  precise  measure 
of  Representation.^^ 

As  for  the  argument  that  States  are  sovereign  and  therefore  equal, 
he  did  not  admit  its  force  in  relation  to  proportional  representation 
based  on  population.  "So  each  man  is  naturally  a  sovereign  over 
himself,  and  all  men  are  therefore  naturally  equal."  The  suffrage 
ought  to  be  as  extended  as  far  as  possible,  with  a  view  toward  ex- 
tracting from  men  their  full  potentialities;  its  limits  of  extension 
are  "the  considerations  of  safety  and  order." ''  In  general,  "the  true 
principles  of  liberty  require,  that  every  citizen,  whose  circumstances 
do  not  render  him  necessarily  dependent  on  the  will  of  another, 
should  possess  a  vote  in  electing  those,  by  whose  conduct  his  prop- 
erty, his  reputation,  his  hberty,  and  his  life,  may  be  all  most  mate- 
rially affected."  ^^  This  closely  parallels  the  words  of  Blackstone  in 
the  Commentaries  against  granting  the  suffrage  to  indigents  and 
dependents. 

"Dependence,"  according  to  such  a  statement,  allows  some  Hberty 
in  respect  to  property  requirements.  In  a  period  of  growing  demo- 
cratic sentiment,  it  was  a  better  way  to  justify  the  property  qualifica- 
tion than  to  announce  outright  either  that  property  denoted  superior 
virtue  or  that  the  suffrage  existed  only  to  protect  property.  It  is 
another  indication  that  the  slogan  "no  taxation  without  representa- 
tion" was  moribund;  the  weakness  of  that  slogan  had  been  indi- 
cated by  Gerry  and  Morris  in  the  Convention. 

Nevertheless,  Wilson's  vagueness  should  not  be  construed  as  indi- 
cating aristocratic  tendencies.  "In  several  places,  his  beHef  in  man's 
rationality  and  trustworthiness  shines  through  his  political  analysis. 
He  regards  the  vote  in  a  manner  much  like  that  of  John  Stuart  Mill. 
The  right  of  suffrage  "is  an  abundant  source  of  the  most  rational, 
the  most  improving,  and,  the  most  endearing  connection  among 
the  citizens." 

^'^Ibid.,  Vol.  I,  p.  180.  ^^Ibid..  Vol.  II,  p.  i6. 

^^Ibid.,  Vol.  I,  p.  605.  ®^  Blackstone,  Commentaries,  Vol.  I,  pp.  171-2. 

^^  Works,  Vol.  II,  p.  II. 
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In  the  Convention,  the  question  of  a  conflict  in  judgment  between 
himself  and  his  constituents  occurred  to  him.  Pressed  to  reconcile 
his  personal  judgment  with  the  idea  of  representation  as  a  mere 
substitute  for  the  people  acting  collectively,  he  reasoned  thus: 

He  considered  himself  as  acting  &  responsible  for  the  welfare  of 
millions  not  immediately  represented  in  this  House.  He  had  also  asked 
himself  the  serious  question  what  he  should  say  to  his  constituents  in 
case  they  should  call  upon  him  to  tell  them  why  he  sacrificed  his  own 
Judgment  in  a  case  where  they  authorized  him  to  exercise  it?  Were 
he  to  own  to  them  that  he  sacrificed  it  in  order  to  flatter  their  prejudices, 
he  should  dread  the  retort:  did  you  suppose  the  people  of  Penna.  had 
not  good  sense  enough  to  receive  a  good  Government?  Under  this  im- 
pression he  should  certainly  follow  his  own  Judgment  which  disapproved 
of  the  section.®*^ 

It  is  characteristic  of  Wilson's  conciliatory  and  even  temper  that 
he  did  not  join  the  ranks  of  the  revolutionaries  until  the  eve  of  the 
Revolution,  but  that  he  then  retained  his  convictions  throughout 
the  period  of  conservatism  which  followed  the  Revolution.  In  his 
pamphlet  on  "The  Legislative  Authority  of  Parliament"  (1774),  he 
argued  that  it  was  the  privilege  of  the  people  to  consent  to  taxation; 
however,  significantly,  he  regarded  power  over  the  purse  strings 
not  as  an  end  in  itself  but  as  a  means  of  obtaining  all  the  other 
privileges  of  British  subjects.'*' 


BRIEF    COMPARISONS 

A  summary  of  the  currents  of  thought  on  representation  during  the 
Revolutionary-Constitutional  Period  shows  a  vigorous  conflict  grow- 
ing up  between  the  aristocratic-democratic  and  mass-democratic 
ideas.  Originally  both  parties  agreed  that  the  essential  element  in 
representation  was  to  be  found  in  the  relationship  between  the  rep- 
resentative and  his  constitutents.  They  agreed  that  that  relationship 
must  be  direct  and  must  contain  as  much  of  the  contractual  connec- 
tion of  agent  with  principal  as  possible.  The  chief  reason  for  this 
agreement  was  that  the  major  objects  of  attack  were  similar  in  both 
cases^ — the  unrepresentative  monarchy,  a  lack  of  consensus  between 

^^  Records,  Vol.  II,  pp.  287-8.  ^~  Essays,  pp.  59-61. 
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American  and  British  political  conditions,  and  the  theory  of  virtual 
representation.  The  solution  of  the  immediate  problem  was  the  defi- 
nition of  representation  in  terms  close  enough  to  their  own  joint 
interests  that  their  own  representatives  would  of  necessity  con- 
form to  such  interests,  and  the  establishment  of  the  idea  of  the 
popular  chamber  as  not  only  an  important  chamber  but  as  the  single 
influential  institution.  The  relative  emphases  placed  by  each  party 
on  the  various  theories  justifying  a  close  relationship  indicated  the 
beginnings  of  their  disagreements  over  representation. 

Before  the  Philadelphia  Convention,  while  the  propertied  ele- 
ments were  most  anxious  to  sustain  the  doctrine  of  "no  taxation 
without  representation,"  the  radical  democrats  were  most  eager  to 
guarantee  the  natural  rights  of  man.  Theoretically,  and  for  the 
transient  purposes  of  revolutionary  propaganda,  there  was  no  con- 
flict between  the  right  of  property  to  be  represented  and  the  natural 
right  of  man  to  control  his  representatives,  for  the  latter  right  in- 
cluded the  right  to  hold  and  protect  personal  property.  But  the  the- 
ory of  natural  rights  was  more  than  a  doctrine  of  property,  as  the 
writings  of  Paine,  Franklin,  and  Jefferson  showed:  it  was  a  theory 
of  the  nature  of  the  whole  man. 

Man  is  more  than  an  owner.  He  is  a  rational  being  who  should 
be  allowed  a  full  measure  of  toleration  and  power  in  the  working 
out  of  his  social  instincts.  Education,  liberty  of  movement,  scientific, 
cultural,  and  commercial  progress,  and  freedom  to  dissent  are  part 
of  his  birthright.  Paine  and  Jefferson  imagined  man  as  primarily  an 
agriculturist  possessed  of  a  freehold.  At  this  state  of  the  natural- 
rights  theory,  the  effects  of  the  Industrial  Revolution  in  America  or 
England  had  not  been  felt  deeply.  Interests  were  not  diffuse,  and 
relationships  to  the  means  of  production  were  not  so  complicated. 
Madison  named  the  American  classes  as  the  commercial,  the  land- 
owning and  the  professional.  He  believed  that  the  professional  class 
would  serve  as  a  leaven  and  an  arbiter  between  the  other  two.  But 
even  his  simple  categories  seemed  too  competitive  to  the  naturrecht 
thinkers  who  felt,  like  the  Stoics,  that  man's  similarity  to  man  is  so 
basic  and  consequential  that  the  only  foundation  for  just  laws  might 
be  unanimity  of  sentiment.  They  were  both  provincial  and  cosmo- 
politan, putting  complete  faith  in  the  folk  consensus  and  univer- 
salizing the  consensus  out  to  the  world.  Like  Marxism  of  a  later 
day,  they  could  make  sweeping  generalizations  about  the  universal- 
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ity  o£  certain  political  sentiments  which  they  had  derived  from  a 
presumed  universal  interest. 

Conversely,  the  American  leaders  who  believed  in  shifting,  inter- 
est representation  had  more  to  say  about  men's  foibles  than  their 
virtues,  more  about  their  dissimilarities  than  their  community,  more 
about  society  than  about  nature.  As  Jefferson  himself  saw  it  in  1823, 
the  Republicans  allegedly  "cherished"  the  "people"  while  the  Fed- 
eraUsts  "feared  and  distrusted"  them.^^  The  viewpoint  of  the  Ameri- 
cans believing  in  shifting  interest  representation  became  involved 
generally  in  the  Constitution.  The  reaction  from  the  Revolutionary 
mass-democratic  tendencies  accounted  partially  for  their  success.  But 
an  important  element  in  this  success,  frequently  overlooked,  was  the 
state-federal  fight  which  diverted  the  attention  of  delegates  and  de- 
baters in  the  Convention  from  their  ideas  of  society  to  the  sover- 
eignty issue.  When  Madison  tried  to  point  out  to  the  Convention 
that  sectional  issues  were  more  important  than  state-federal  issues, 
he  failed  to  halt  the  quarrel.  Probably  his  failure  was  fortunate  for 
the  success  of  his  own  theories  of  government,  for  if  the  state-federal 
debate  were  diminished,  Wilson  would  have  received  strong  sup- 
port and  would  have  been  able  to  press  home  more  vigorously  his 
ideas  of  direct  democracy. 

Instead,  the  quasi-confederational  character  of  the  Senate  and  the 
Presidency  soon  played  into  the  hands  of  the  aristo-democrats.  Al- 
most immediately,  Madison  and  Hamilton  worked  both  institutions 
into  the  balancing-of-interests  view  of  government.  Instead  of  treat- 
ing the  indirectly  representative  portions  of  the  new  government  as 
state-federal  compromises,  they  treated  them  as  purposeful  elements 
in  the  controlling  of  factionalism  and  popular  passions. 

®®  Beard,  Economic  Origins  of  Jeffersonian  Democracy,  p.  417. 


CHAPTER  V 


THE   ESTABLISHMENT   OF 
DIRECT   REPRESENTATION 


A  mind  habituated  from  birth  to  a  political  idea  can  never  feel 
the  flush  of  excitement  that  came  with  the  first  inception  of  the 
idea.  What  is  more,  such  a  mind  finds  it  difficult  to  conceive  of 
alternative  ideas.  Representation  by  static  estates  or  representation 
of  the  medieval  absorptive  kind  are  unimaginable  to  many  modern 
men.  By  the  same  token,  they  must  strain  to  see  in  the  ideas  of  rep- 
resentation of  the  direct  democrats  any  great  novelty,  any  great 
cause  for  enthusiasm,  or  any  discernible  growth  or  decline. 

Whenever  the  full  lines  in  the  picture  of  direct  democracy  are 
drawn,  America  in  the  first  half  of  the  nineteenth  century  will  serve 
as  the  active  model.  For  in  America  then,  the  beliefs  of  the  Level- 
lers, the  Radicals,  the  Turgots,  and  the  JefFersons  activate  their 
psychology  of  political  man  on  a  vast  scale,  sufficient  to  provide  an 
example  for  all  nations.  When  the  picture  is  completed,  though 
with  many  streaks  and  stains  still  remaining,  some  will  say  of  direct 
democracy  what  some  good  professors  said  of  laissez-faire  eco- 
nomics: "It  didn't  fail;  it  simply  never  had  a  chance." 

The  cry  arose  at  an  early  date.  Said  the  political  scientist  and  his- 
torian Richard  Hildreth,  in  1842: 

Democracy,  in  the  municipalities  and  republics  of  Europe,  has 
been  mixed  up,  as  it  now  is  in  the  pseudo-monarchy  of  Great  Britain, 
with  foreign  ingredients  still  more  numerous  and  more  operative  than 
those  at  work  in  the  American  states.  The  experiment,  therefore,  of  a 
pure  democracy,  on  any  considerable  scale,  may  be  said  yet  to  remain  to 
be  tried;  though  of  all  states  of  which  we  know  any  thing,  the  northern, 
or  free  states  of  the  American  union,  certainly  come  the  nearest  to  it.^ 

■"■  Richard  Hildreth,  Theory  of  Politics:  An  Inquiry  into  the  Foundations  of  Gov- 
ernment, and  the  Causes  and  Progress  of  Political  Revolutions  (2nd  ed.,  1854), 
p.  266. 
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It  is  true  that  few  political  institutions  have  "a  chance."  A  great 
number  o£  men  and  their  institutions  are  several  times  as  old  ide- 
ologically as  they  are  chronologically.  Political  ideas  and  institutions 
w^ork  in  a  relativity  context  much  more  oppressive  and  immediate 
than  does  physics.  As  Alfred  North  Whitehead  declared  in  his 
Symbolism,  Its  Meaning  and  Effect:  "At  any  epoch  some  people 
have  the  dominant  mentality  of  the  past,  some  of  the  present,  others 
of  the  future,  and  others  of  the  many  problematic  futures  which 
will  never  dawn.  For  these  various  groups  an  old  symboHsm  will 
have  different  shades  of  vague  meaning."  ^  The  Americans  of  the 
early  nineteenth  century  had  to  face  up  to  a  Constitution  which 
contained  ideas  of  representation  incompatible  with  their  own.  They 
had  to  contend  with  a  dual  sovereignty  of  state  and  nation  which 
perplexed  them  mightily  in  their  employment  of  existing  demo- 
cratic devices. 

The  triumphant  ascendance  of  the  great  body  of  the  people  was 
proclaimed  everywhere.^  The  movement  toward  direct  democracy 
was  most  pronounced  inside  the  state  governments.  The  attitude  of 
the  people  toward  political  life  in  general  and  toward  the  political 
institutions  which  developed  during  the  period  reflects  the  sweeping 
character  of  the  movement.  This  chapter  describes  the  enlarged  em- 
ployment of  the  direct  democratic  ideas,  and  defines  the  impulses 
behind  the  new  machinery  of  representation  which  came  about  in 
the  government  and  the  political  parties. 

First  of  all,  it  must  be  emphasized  that  the  main  rush  and  sweep 
of  the  period  produced  a  unitary  conception  of  the  nature  of  repre- 
sentation. Whereas  the  Burkean  idea  of  representation  was  organic, 
and  the  Madisonian  idea  was  incipiently  pluralistic,  the  direct  dem- 
ocratic idea  was  collective.  Representation  in  the  minds  of  most 
Americans  of  the  pre-Civil  War  period  was  representation  of  the 
whole  people,  not  of  any  part  or  of  any  minority.  There  was  no 
appeal  from  the  people,  it  was  believed:  the  mass  of  the  electorate 
was  the  highest  law.  The  majority,  using  the  tremendously  length- 
ened lever  of  universal  suffrage  with  the  majority  principle  as  a 
fulcrum,  was  the  force  which  moved  the  whole   nation.  As   the 

2  Pp.  63-4. 

^  See,  e.g.,  Frederick  Grimke,  Considerations  Upon  the  Nature  and  Tendency  of 
Free  Institutions  (1849);  Arthur  A.  Ekirch,  Jr.,  The  Idea  of  Progress  in  America, 
181 5-1860  (1944);  Alexis  de  Tocqueville,  Democracy  in  America  (ed.  1946),  Vol. 
n,  pp.  33-4- 
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proportion  of  direct  democracy  in  the  governments  increased,  the 
importance  of  the  majority  principle  mounted.  It  was  the  myth,  the 
fiction,  the  eternal  verity  of  the  times  which  was  to  command  in- 
stant and  complete  submission.  The  many  were  believed  to  be 
always  more  correct  than  the  few,  and  the  interests  of  the  many 
were  always  to  be  preferred  to  those  of  the  few.* 

The  Madisonian  theory  of  mobile  interest  representation  was  in 
abeyance.  To  profess  it  publicly  after  1800  became  increasingly 
risky.^  Its  tenets  of  a  divided  society,  a  disparity  of  possessions  and 
interests,  were  unfriendly  to  the  temper  of  the  times.  While  "checks 
and  balances"  were  often  mentioned  with  some  favor,  the  impHca- 
tion  was  not  that  they  were  useful  for  governing  constructively,  but 
that  they  were  useful  for  hampering  any  government  at  all.  Trans- 
lated into  terms  of  representation,  the  shift  meant  that  the  people 
might  do  just  as  well  without  government,  but,  faced  with  its 
inescapable  presence,  must  break  its  authority  into  as  many  control- 
lable fragments  as  possible.  Whereas  Hamilton  would  have  imple- 
mented the  checks-and-balances  theory  by  giving  property  dispro- 
portionate representation,  the  early  nineteenth-century  democrats 
regarded  the  principle  as  a  way  to  enmesh  those  hungry  for  power. 

EXTENDING   THE    DEVICES    OF    POPULISM 

The  ideas  of  Jefferson  and  the  activity  of  Jackson  are  symbolic  of 
the  process  which  first  fired  the  imagination  of  the  common  man  in 
America  and  then  carried  into  practice  as  many  of  the  ideas  as  have 
ever  been  actuated  in  a  government.  In  1806  a  Maryland  pam- 
phleteer complimented  the  state  on  progressing  toward  the  pure 
and  simple  form  of  republican  government  by  allowing  universal 
suffrage.  Now,  he  went  on,  the  state  ought  to  abolish  all  qualifica- 
tions for  election  to  office  and  ought  to  provide  for  the  popular 
election  of  the  governor  as  well.  Then  he  quoted  with  favor  the 
adage  of  the  times  that  "every  remove  from  the  voice  of  the  people 
is  a  departure  from  the  principles  of  Republicanism."  ® 

*De  Tocqueville,  Democracy  in  America,  Vol.  I,  pp.  255-6. 

^  John  S.  Bassett,  The  Federalist  System  (1906).  "So  much  did  they  (the  Fed- 
eralists) bring  into  contempt  the  idea  of  government  by  the  superior  classes,  that 
no  capable  politician  since  1800  has  dared  to  place  his  cause  on  any  other  ground 
than  the  will  of  the  people"  (p.  296). 

^Charles  A.  Beard,  The  Economic  Origins  of  feffersonian  Democracy  (1915), 
pp.  463-4- 
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Once  the  dam  was  opened,  the  flood  was  loosed.  The  traditional 
popular  machinery  of  representation  was  expanded  throughout  all 
the  states,  and,  where  the  popular  forces  felt  rebuffed  for  the  mo- 
ment by  existing  constitutional  barriers,  they  were  likely  to  become 
bitter  and  unmanageable.  The  struggle  between  Jackson  and  the 
Senate  and  Supreme  Court  are  cases  in  point. 

Listing  those  situations  whose  development  is  of  interest  from 
the  standpoint  of  representation,  we  would  have  (i)  the  widening 
suffrage,  (2)  the  spread  of  direct  as  against  indirect  elections,  (3) 
multiple  administrative  responsibility,  (4)  short  tenure  and  rotation 
in  office,  and  (5)  the  doctrine  of  instructions. 

In  one  after  another  of  the  many  state  conventions  called  to  draw 
up  new  constitutions  in  the  period  following  the  adoption  of  the 
federal  Constitution,  the  matter  of  suffrage  was  brought  up.  It  was 
met  by  a  tide  of  democratic  sentiment  in  favor  of  liberalizing  the 
provisions  for  voting.^  Within  two  generations  a  majority  of  the 
states  required  no  other  qualification  of  its  white  males  than  that 
they  be  of  the  legal  age  (usually  twenty-one)  and  reside  in  the  state 
for  a  given  short  period  varying  from  three  months  to  two  years. 
Another  eight  states  required  payment  of  some  small  state  or  county 
tax,  and  four  required  a  freehold  of  their  voters.  Only  Rhode  Island 
and  New  Jersey  carried  their  Revolutionary  constitutional  provisions 
intact  through  this  period,  with  the  moderate  requirement  which 
the  general  run  of  Revolutionary  constitutions  provided.  In  the 
former  state,  the  wisdom  of  such  conservatism  was  doubtful  inas- 
much as  it  led  directly  to  Dorr's  rebellion,  which  precipitated  the 
reform  of  the  suffrage. 

James  Kent  could  say  of  this  process  that  "the  progress  and  im- 
pulse of  popular  opinion  is  rapidly  destroying  every  constitutional 
check,  every  conservative  element  intended  by  the  sages  who  framed 
the  earUest  American  constitutions,  as  safeguards  against  the  abuses 
of  popular  suffrage."  ^  He  knew  from  bitter  personal  experience  the 
extent  of  the  movement  for  a  free  suffrage  based  on  the  person, 
without  considerations  of  property  or  class.  He  had  been  one  of  the 
principal  targets  of  the  Democrats  in  the  New  York  Constitutional 

^Charles  Seymour  and  D.  P.  Frary,  How  the  World  Votes  (1918),  chap,  xi; 
Kerk  H.  Porter,  The  History  of  Suffrage  in  the  United  States  (191 8),  chaps,  ii-v. 

^  James  Kent,  Commentaries  on  American  Lau/  (1840),  Vol.  I,  p.  229.  A  rich 
source  of  materials  on  the  political  fate  of  conservatism  is  Dixon  R.  Fox,  The  De- 
cline of  Aristocracy  in  the  Politics  of  New  Yor\  (19 18). 
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Convention  of  1821  and  one  of  the  leaders  in  opposition  to  them. 
One  of  the  important  acts  of  that  Convention  was  to  do  away  with 
the  Council  of  Revision  to  which  Kent  belonged  and  which  hitherto 
had  had  the  right  to  veto  legislation.  The  institution  had  been  partic- 
larly  inflexible,  since  the  Council  could  muster  a  majority  in  its 
ranks  against  the  elective  Governor,  who  was  also  a  member. 

Another  important  debate  arose  over  the  suffrage.  It  was  proposed 
that  the  suffrage  requirements  be  made  very  liberal  in  both  the 
Senate  and  the  Assembly;  until  this  time,  a  freehold  had  been  re- 
quired of  voters  for  candidates  to  both  houses.  In  the  face  of  the 
clamorous  demand,  Kent  admitted  that  the  Assembly  might  be 
thrown  open  to  the  large  body  of  people,  but  he  fought  hard  to 
preserve  the  Senate  for  the  landowners.  The  stability  of  the  state, 
he  felt,  rested  on  the  freehold  property  of  the  state.  He  painted  an 
evil  picture  of  things  to  come  if  the  motley  crowds  of  the  city  oc- 
cupied the  seats  of  the  assembly,  "The  tendency  of  universal  suf- 
frage is  to  jeopardize  the  rights  of  property  and  the  principles  of 
liberty.'" 

But  the  view  of  Tomkins,  who  represented  the  democratic  groups 
at  the  convention,  prevailed.  Life,  liberty,  and  the  pursuit  of  hap- 
piness were  still  the  objects  of  American  civil  society,  he  pointed 
out.  Property,  in  relation  to  these  rights  stipulated  in  the  Declaration 
of  Independence,  was  of  secondary  consequence.^"  .™.. 

What  was  said  in  the  New  York  Convention  of  1821  was  similar 
to  what  was  being  said  in  most  of  the  conventions  held  during  the 
period.^^  On  the  one  hand,  a  competent,  though  small,  number  of 
conservatives  repeated  over  and  over  that  land  ownership  was  the 
basis  for  the  survival  of  freedom.This  ownership  should  at  least  be 
used  as  a  qualification  for  the  vote.  If  real  property  were  not  to  be 
required  as  a  basis  for  representation  in  the  "people's  assembly," 
the  "lower  house,"  it  should  be  a  requirement  for  representation  in 
the  Senate  or  for  the  election  of  Governor  (though  the  conservatives 
were  unable  to  grasp  why  the  Governor  should  be  popularly  elected 
at  all). 

^N.  H.  Carter  et  al.,  Reports  of  the  Proceedings  and  Debates  of  the  Convention 
of  1821  (1821),  p.  221. 

■^°  Carter,  Reports,  p.  235. 

^^  C£.  Proceedings  and  Debates  of  the  Virginia  State  Convention  of  1829-^0, 
and  the  Journal  of  Debates  and  Proceedings  in  the  Convention  of  delegates,  chosen 
to  revise  the  Constitution  of  Massachusetts. 
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A  true  measure  of  the  strength  of  the  democratic  temper  was  the 
fact  that  few  proposals  were  advanced  to  construct  the  state  govern- 
ments on  a  rigid  class-constituency  basis.^^  There  was  no  question  of 
providing  for  permanent  representative  bodies  not  subject  to  elec- 
tions at  all  or  to  very  infrequent  elections.  Such  a  proposal  would 
have  had  hardly  a  chance  of  surviving  popular  discussion.  The  most 
that  the  real-propertied  classes  could  obtain  would  be  a  partial  recog- 
nition of  real  property  in  the  election  of  the  upper  body,  and  in 
fact  even  that  qualification  was  compromised  by  the  equal  recogni- 
tion of  movable  property,  which  they  accepted  in  order  to  achieve 
a  minimum  success. 

In  some  of  the  states,  a  property  qualification  was  required  for 
election  to  office,  but  was  hardly  of  consequence  in  checking  the 
assumption  of  office  by  representatives  of  the  majority  of  the  popula- 
tion. In  the  South,  the  growth  of  a  class  system  on  top  of  the  already 
existing  caste  system  limited  some  of  the  egalitarian  provisions  of 
he  state  constitutions.  The  most  telling  indication  of  this  trend  was 
Y  V  /Vthe   marked   slowness    with   which   the    elective   offices    circulated 
V    A^>     among  different  men. 

J  {-4  On  the  other  hand,  the  views  of  Governor  Daniel  Tomkins  re- 

,;S      ^      fleeted  the  sentiments  of  the  democrats  as  they  were  expressed  in 
oi^    -^F^  I  the  conventions  of  other  states.  Lack  of  respect  for  tradition,  a  firm 
/    A)\        I  dogma  of  the  natural  rights  of  all  men,  a  refusal  to  value  property 
^'f         *  above  persons,  an  attack  against  class  distinctions — these  were  the 
'  slogans  repeated  time  after  time  whenever  the  issue  of  suffrage 

arose.  It  is  accurate  to  say  that,  so  far  as  American  political  history 
to  this  time  is  concerned,  the  early  nineteenth  century  decided  for 
its  own  time  and  for  the  future  that  the  problem  of  representation 
would  have  to  be  examined  with  the  fact  of  universal  white  man- 
hood suffrage  as  a  premise. 

The  psychology  of  direct  representation  demands  that  there  be  as 
little  interference  as  possible  between  the  execution  of  the  responsi- 
bilities of  the  government  and  the  active  hand  of  the  citizen.  Conse- 
quently, the  period  under  discussion  is  marked  by  a  trend  toward 
the  direct  elections  of  officers  hitherto  chosen  by  indirect  means.  The 

•"■^The  Constitution  of  South  Carolina,  as  amended  in  1808  and  maintained  until 
the  Civil  War,  and  the  Constitution  of  New  Hampshire  were  interesting  excep- 
tions to  the  practice  of  basing  representation  on  persons. 
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primary  case  in  point  is  that  of  the  manner  of  electing  the  Presi- 
dent/' 

The  original  arrangement  had  been  provided  for  in  the  Constitu- 
tion. It  required  that  the  election  of  the  President  be  consigned  to  a 
body  of  electors  in  each  state  who  were  to  be  chosen  in  a  manner 
decided  upon  by  the  state  legislature.  The  number  of  electors  would 
correspond  in  each  state  to  the  number  of  members  of  Congress 
which  the  state  was  allotted. 

During  the  first  part  of  the  nineteenth  century  some  states  chose 
their  electors  by  means  of  their  legislatures,  but  an  increasingly 
larger  number  chose  them  by  popular  election.  In  both  cases  the 
intent  of  the  drafters  of  the  Constitution  was  circumvented  by 
the  growth  of  the  political  party,  which  settled  on  candidates  for  the 
two  principal  offices  of  the  nation  long  before  the  electors  were 
chosen,  and  campaigned  directly  for  its  candidates  among  the  people 
and  among  the  state  legislators.  The  electors  were  thus  chosen  solely 
on  the  basis  of  their  support  of  one  of  the  presidential  candidates, 
entirely  apart  from  their  other  qualifications.  The  Constitutional 
provision  remained  of  import  only  when  a  close  election  allowed 
the  number  of  electors  for  a  state  to  reflect  inaccurately  the  division 
of  popular  opinion  in  the  state  or  nation  as  a  whole.  With  that  ex- 
ception, the  President  and  Vice-President  were  elected  by  the  direct, 
popular  method.^* 

In  the  states,  where  fundamental  changes  could  be  wrought  more 
easily,  the  reduction  of  executive  offices  to  popular  control  by  direct 
election  was  a  continuous  process.  The  choice  of  the  governor, 
which  had  been  made  by  the  legislature  in  most  cases,  was  given 
to  the  people  as  a  whole,  as  were  the  choice  of  the  treasurer,  the 
auditor,  and  other  state  officials.  The  offices  of  clerks  of  court, 
sheriffs,  justices  of  the  peace,  and  many  minor  officials,  especially 
in  the  New  England  townships,  were  also  made  elective. 

Judges  came  under  fire  for  being  remote  from  popular  influence, 
and  the  common  law  was  threatened  as  it  has  never  been  threatened 

■■^^  Thomas  Hart  Benton,  Thirty  Years'  View  (1854-6),  Vol.  I,  chap.  Ivii,  attacks 
de  Tocqueville's  proposals  for  indirect  elections  of  representatives. 

"^^  Benton  presented  an  interesting  alternative  to  the  electoral  system.  He  proposed 
election  by  the  people  of  pledged  electors  by  districts.  Thirty  Years'  View,  Vol.  I, 
chaps.  XV,  xxviii.  See  also  chap,  xix  on  the  role  of  Congress  and  the  Caucus  in  elect- 
ing the  President. 
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since.  For  the  people  could  sense  the  judicial  conservatism  and  its 
unresponsiveness  to  popular  demands,  and  were  mystified  by  the 
complicated  process  of  the  common  law.  They  were  as  enamoured 
of  the  power  of  legislation  and  as  angered  at  the  inflexibility  of  the 
common  law  as  the  Radical  Bentham,  who  was  working  in  his  in- 
structed manner  just  as  they  were  in  their  innocence.  In  the  period 
from  1846  to  1853,  thirteen  states  brought  the  elective  principle  to 
bear  on  the  choice  of  the  highest  state  judiciary .^^ 

The  creation  of  new  offices  merely  extended  the  elective  principle. 
When  the  demand  for  free  education  grew  strong,  for  example,  the 
superintendents  became  candidates  for  public  office,  along  with  the 
other  officials  of  the  government.^^ 

Administrative  centralization  is  of  two  kinds.  One  has  to  do  with 
the  number  of  separate  jurisdictions  performing  functions  on  an 
equal  level  which  are  not  responsible  each  to  the  other  but  only 
directly  to  the  final  source  of  authority.  The  second  has  to  do  with 
the  quantity  of  final  jurisdiction  possessed  by  each  of  several  agen- 
cies arranged  vertically,  and  was  not  an  important  factor  in  this 
period  of  simple  governmental  tasks.  The  first  kind  of  centraHza- 
tion,  when  offices  are  numerous  and  official  responsibility  is  only  to 
the  people,  reveals  more  of  the  psychology  of  direct  democracy. 
First,  it  expresses  a  belief  and  a  wish  that  government  be  as  simple 
and  controllable  as  possible.  In  the  second  place,  it  reduces  all  ad- 
ministration to  poUtics  by  making  offices  of  all  kinds  elective.  Third, 
it  expresses  a  belief  that  the  office  is  nothing  when  dissociated  from 
the  people,  with  no  specialized  concerns  of  its  own,  no  abilities  re- 
quired to  perform  it,  and  no  excuse  for  trappings,  insignia,  rituals, 
or  secrets  of  its  own.  Finally,  in  essence,  it  regards  government  as 
a  transient  arrangement,  temporarily  conducted  by  representatives 
chosen  almost  at  random  from  out  of  the  body  of  people. 

The  purest  manifestation  of  this  state  of  mind  was  to  be  found  in 
the  New  England  township  system  as  it  developed  in  the  new  com- 
munities of  the  west. 

In  the  American  townships  power  has  been  distributed  with  re- 
markable skill,  for  the  purpose  of  interesting  the  greatest  possible  num- 

^^  C.  E.  Merriam,  A  History  of  American  Political  Theories  (1913),  p.  199. 

■"■^  A.  M.  Schlesinger,  New  Viewpoints  in  American  History  (1922),  p.  209,  gives 
an  example  of  how  an  early  Philadelphia  labor  union  demanded  free  education 
superintended  by  persons  chosen  by  the  people. 
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ber  of  persons  in  the  common  weal.  Independently  o£  the  voters,  who 
are  from  time  to  time  called  into  action,  the  power  is  divided  among  in- 
numerable functionaries  and  officers,  who  all,  in  their  several  spheres, 
represent  the  powerful  community  in  whose  name  they  act. 

Thus  wrote  de  Tocqueville,"  and  he  went  on  to  describe  how  the 
officers  were  little  legal  islands  unto  themselves,  if  the  people  be 
excepted,  even  collecting  their  own  salaries  in  the  form  of  fees. 

The  belief  that  the  people  are  the  best  judge  of  what  concerns 
themselves  and  the  communal  spirit  of  local  administration  cause 

...  all  the  magistrates  to  be  chosen  either  by  the  inhabitants  or  at  least 
from  among  them.  As  the  officers  are  everywhere  elected  or  appointed 
for  a  certain  period,  it  has  been  impossible  to  establish  the  rules  of  a 
hierarchy  of  authorities;  there  are  almost  as  many  independent  func- 
tionaries as  there  are  functions,  and  the  executive  power  is  disseminated 
in  a  multitude  of  hands. ^^ 

The  demand  for  the  dispersion  of  administrative  functions  is  to 
be  distinguished  from  that  of  rotation  in  office.  The  latter  has  to  do 
primarily  with  the  tenure  of  office.  It  is  the  belief  that  permanent 
appointment  to  administrative  office  is  harmful  to  the  common- 
wealth. Historically,  of  course,  it  has  been  associated  with  the  use 
of  offices  for  party  or  personal  gain  along  the  lines  of  the  slogan 
that  "to  the  victors  belong  the  spoils."  However,  its  relevance  in 
these  pages  lies  in  its  connection  with  the  psychology  of  direct 
representation. 

During  the  administration  of  the  Federalist  party,  it  came  to  be 
the  common  belief  in  the  country  that  public  offices  in  the  federal 
government  were  being  distributed  among  Federalist  favorites,  with 
regard  to  party  and  person.  In  addition,  as  the  sentiments  of  direct 
democracy  spread  through  the  land,  it  came  to  be  widely  understood 
that  an  administration  of  government  was  not  necessarily  responsive 
to  the  conditions  that  could  bring  about  changes  in  elective  officers. 

A  new  theory  of  rotation  in  office  arose  and  was  presented  to  the 
country  by  Jackson  in  his  first  annual  message  to  Congress.  "There 
are,  perhaps,  few  men  who  can  for  any  great  length  of  time  enjoy 
office  and  power  without  being  more  or  less  under  the  influence  of 
feelings  unfavorable  to  the  faithful  discharge  of  their  public  duties." 
The  duties  of  public  office,  he  stated,  need  not  be  so  complex  that 

^^  De  Tocqueville,  Democracy  in  America,  Vol.  I,  p.  6y. 
^^Ibid..  Vol.  I,  p.  81. 
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ordinary  men  of  intelligence  may  not  readily  qualify  for  them.  A 
law  limiting  appointments  to  four  years  may  well  be  in  order,  he 
suggested;  intrinsic  right  to  office  is  healthful.  He  also  requested 
the  abolition  of  the  electoral  college.^^ 

Jackson  was  following  the  wave  of  direct  democracy  into  the 
federal  government.  Many  of  the  state  governments  had  already  in- 
serted provisions  in  their  constitutions  providing  for  shortened  terms 
of  office,  in  some  cases  prohibiting  reappointment  or  re-election  to 
office  as  well.  Charles  Merriam  wrote  that  on  the  Senate  floor  in 
1835  it  was  predicted  that  opportunities  would  be  expanded  "till  it 
shall  become  a  matter  of  course  that  each  individual  shall  strive  to 
qualify  himself  to  discharge  the  duties  of  any  office  to  which  he  may 
be  called."  ^°  Rotation  in  office  was  another  victory  for  the  idea  "that 
as  few  impediments  as  possible  should  exist  to  the  free  operation  of 
the  public  will."  '^ 

It  is  interesting  to  observe  that  Jackson's  first  annual  message  to 
Congress  inspired  Jeremy  Bentham,  then  eighty-two  years  old  but 
still  hard  at  work,  to  write  a  congratulatory  note  to  the  President, 
accompanied  by  a  series  of  documents  entitled  "Anti-Senatica";  ^^ 
these  have  been  gathered  together  and  commented  on  by  Professor 
C.  W.  Everett.  "  'Tis  not  without  a  mixture  of  surprise  and  pleas- 
ure," wrote  Bentham,  "that  I  observe  the  coincidence  between  your 
ideas  and  my  own  on  the  field  of  legislation."  ^^ 

The  "Anti-Senatica"  is  a  collection  of  documents  attacking  princi- 
pally the  unrepresentative  character  of  the  American  Senate.  In 
reference  to  the  House  of  Representatives,  Bentham  supports  its 
representative  quality  and  compares  it  favorably  to  that  of  the 
Senate.  The  House  is  so  framed 

.  .  .  that  in  respect  of  unity  of  interests  and  affections  with  the  body  of 
its  constituents,  members  of  the  Supreme  Constitutive — in  a  word  in  re- 
spect of  appropriate  moral  aptitude — its  aptitude  is  regarded  as  being  at 
a  maximum.  To  this  consummately  apt  body  another  is  now  linked  on — 
a  body  so  framed  that  whatsoever  be  the  degree  of  its  appropriate  moral 

■"•^Dec.  8,  1829,  in  Messages  and  Papers  of  the  Presidents  (1896  et  seq.),  Vol.  II, 
p.  442. 

^°  Merriam,  American  Political  Theories,  p.   186. 

^■^  Jackson,  in  Messages  and  Papers,  Dec.  8,   1829. 

^^  Jeremy  Bentham,  Anti-Senatica,  Smith  College  Studies  in  History  (1926),  Vol. 
XI,  No.  4,  with  an  introduction  by  C.  W.  Everett. 

^^  Bentham,  Anti-Senatica,  p.  212. 
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aptitude  it  can  on  no  principle  be  considered  as  standing  at  so  high  a 
part  of  the  scale  as  the  one  first  mentioned.  Yet  to  this  less  apt  body  a 
power  is  given  of  reducing  to  nothing  on  every  occasion  the  powder  of 
the  more  apt  body.^* 

The  result  is  useless  complication  of  legislation,  he  stated,  and  ir- 
responsibility, confusion  in  the  minds  of  the  people,  and  a  waste  of 
public  money  to  support  superfluous  aristocratic  functionaries.  It  is 
doubtful  that  Jackson  could  have  taken  the  time  to  digest  Bentham's 
plan.  Moreover,  Bentham's  writing  was  scarcely  legible.  But  Jack- 
son's "rational"  approach  to  legislation  was  basically  similar  to  that 
of  Bentham.  His  great  faith  in  the  majority  principle  as  the  per- 
emptory command  to  political  action  is  quite  comparable  to  Ben- 
tham's conception  of  the  greatest  happiness  of  the  greatest  number 
as  the  pure  and  direct  guide  to  legislation.  It  is  an  indication  of  the 
similarity  of  approach  that  Edward  Livingston,  Jackson's  Secretary 
of  State,  was  also  a  disciple  of  Bentham.  In  such  fashion  can  we 
perceive  the  thread  of  ideas  that  joined  together  the  English  Rad- 
icals and  the  American  direct  democrats.^^ 

The  doctrine  of  instructions,  which  maintains  that,  at  any  time,  a 
clear  expression  of  the  will  of  the  majority  of  constituents  is  binding 
on  the  action  of  their  representative,  appears  with  the  very  begin- 
ning of  parliamentary  representation  in  England.  As  long  as  the 
constituency  was  small,  legislation  was  simple,  and  the  power  of 
Parliament  was  not  a  general  power  of  legislation  and  sovereignty, 
the  doctrine  was  not  questioned.  When  Parliament  grew  into  a 
sovereign  oligarchy,  and  the  electorate  became  relatively  insignifi- 
cant as  an  organized  power,  the  doctrine  of  instructions  declined. 
It  was  revived  in  the  Enlightenment  as  part  of  the  context  of  indi- 
vidualism and  the  contractual  psychology  of  the  rational  democrats, 
and  it  became  a  subject  of  dispute  between  Burke  and  the  Radicals, 
each  representing  a  different  theory  of  society. 

In  America,  the  colonists  for  the  most  part  looked  favorably  upon 
the  doctrine,  and  it  was  not  until  the  post-Revolutionary  period  that 
it  was  challenged  by  men  like  Madison  and  Hamilton.  In  the  First 
Congress,  a  proposal  was  made  to  include  in  the  Bill  of  Rights  the 
right  to  instruct  representatives,  but  the  proposal  was  voted  down 

^^Ibid.,  p.  234. 

^^  Cf.  Paul  A.  Palmer,  "Benthamism  in  England  and  America,"  American  Po- 
litical Science  Review,  XXXV  (1941),  855. 
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by  a  large  majority .^^  Most  members  felt  that  the  provision  would 
be  inapplicable  to  real  circumstances,  while  others  believed  that 
the  representative  must  be  allowed  his  independent  judgment  in 
deciding  on  political  affairs.  The  right  to  petition  Congress,  de- 
clared Madison,  gave  substantially  the  power  of  instructing  to  the 
people,  without  the  difficulty  of  determining  the  momentary  atti- 
tude of  the  majority.  If  more  than  advice  was  intended  by  the  pro- 
posal, he  stated,  the  amendment  was  undesirable. 

Two  ways  of  looking  at  the  doctrine  are  suggested  by  the  debate 
in  Congress.  One  regards  the  doctrine  in  constitutional  form  as  a 
law  to  be  observed,  and  therefore  the  practical  objections  to  be  in- 
superable, for  even  a  representative  of  the  First  Congress,  with  30,- 
000  constituents,  could  not  know  most  of  the  time  the  sentiments  of 
a  majority  of  his  constituents.  The  second  way  of  approaching  the 
doctrine  of  instructions  is  philosophical.  Just  as  several  provisions 
of  the  various  bills  of  rights  being  adopted  at  the  time  were  already 
covered  by  existing  constitutional  safeguards  or  might  better  have 
been  covered  in  their  proper  place  in  the  constitutions,  so  might  the 
doctrine  of  instructions  be  handled.  But,  as  with  the  Bill  of  Rights, 
more  than  a  law  was  being  stated.  An  attitude  toward  political  life 
was  being  promulgated  in  sacred  form.  The  doctrine  of  instructions 
was  to  be  an  ideal. 

The  ideal  would  state:  "A  representative  ought  to  act  at  all  times 
as  if  he  were  consulting  the  majority  will  and  acting  only  in  accord- 
ance with  its  decision,  abolishing  all  other  interests  from  his  mind." 
Or,  as  Parke  Godwin  angrily  put  it  in  his  Political  Essays:  "A 
representative  is  but  the  mouthpiece  and  organ  of  his  constituents. 
What  we  want  in  legislation  as  in  other  trusts,  are  honest  fiduciaries, 
men  who  will  perform  their  duties  according  to  our  wishes."  ^^  The 
doctrine  was  a  counterpoise  to  ideas  of  checks  and  balances  and  of 
minority  protection.  It  reflected  a  great  popular  confidence  in  the 
majority  and  a  desire  to  see  the  wishes  of  the  majority  transformed 
directly  into  political  action,  without  benefit  of  constitutional  and 
legal  barriers  and  without  interference  from  minor  interests. 

As  such,  the  doctrine  was  rejected  by  the  leaders  of  national  con- 
stitutional opinion.  It  was  to  be  found  in  some  state  constitutions, 

^^  Annals  of  Congress,  Vol.  I,  pp.  138  ff.  See  supra,  p.  99. 
^'^  Parke  Godwin,  Political  Essays  (1856),  pp.  40,  41-2. 
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despite  the  difficulty  o£  conceiving  the  actual  working  of  the  idea. 
Pennsylvania,  in  its  Constitution  o£  1776,  first  declared  explicitly  the 
right  of  instructions.^®  North  Carolina  ^®  and  Vermont  followed  the 
example.  Massachusetts  in  1780  stated  the  principle  in  even  stronger 
words,  and,  strangely  enough,  it  was  John  Adams,  the  foremost  ex- 
ponent of  class  government  who  was  principally  responsible  for  its 
insertion  in  the  Massachusetts  document.^"  New  Hampshire  fol- 
lowed suit,  as  did  the  new  states  of  the  Northwest  Territory.  During 
the  debates  in  the  state  conventions  over  the  ratification  of  the  Con- 
stitution, the  matter  was  brought  up  in  Virginia  and  Massachusetts 
in  connection  with  the  instruction  of  Senators  by  the  legislatures. 
Both  conventions  seem  to  have  felt  that  the  states  would  have  that 
security  and  so  they  let  the  matter  pass. 

In  practice,  the  judgments  of  the  conventions  were  vindicated. 
Although  from  time  to  time  various  opinions  were  expressed  against 
the  practice  by  which  the  state  legislatures  instructed  their  senators 
on  matters  pending  on  the  Senate  floor,  the  instructions  of  the 
states  were  carried  out.^^  From  the  beginning  the  Massachusetts 
legislature  followed  the  practice  of  "instructing"  senators  and  "re- 
questing" representatives;  Virginia  did  the  same.  Representatives, 
deriving  their  authority  from  direct  elections,  could  not  be  com- 
manded by  the  legislature,  it  was  felt.  It  is  notable  that,  in  1808, 
when  the  Massachusetts  legislature  gave  John  Quincy  Adams  in- 
structions against  the  embargo,  he  considered  himself  unable  to 
follow  the  instructions  and  resigned  his  seat.  His  action  was  the 
common  one  whenever  the  legislature  did  not  see  eye  to  eye  with 
the  senators  on  an  issue  and  the  senators  thought  the  matter  too 
important  for  them  to  act  in  opposition  to  their  convictions. 

In  several  cases,  notably  those  of  Pickering  of  Massachusetts  in 
181 1  and  Benton  of  Missouri  in  1848,  instructions  were  disregarded. 
Reversing  the  position  which  he  had  held  during  the  Senate  fight 
over  expunging  the  Senate  censure  of  Jackson  in  1834,  Benton  de- 
clined to  accept  instructions  favoring  the  admission  of  slavery  in 

^^  Robert  Luce,  Legislative  Principles  (1930),  p.  453. 

^^  See  E.  R.  Franklin,  "The  Instructions  of  U.  S.  Senators  by  North  Carolina," 
Historical  Papers  of  the  Trinity  College  Historical  Society  (1907). 

^"He  was  thinking  of  the  New  England  townships  where  representation  was 
actually  agency  or  substitution.  He  was  later  to  move  far  to  the  right. 

^^Luce,  Legislative  Principles,  pp.  460-77. 
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the  new  states.  He  claimed  that  he  would  appeal  to  the  whole  con- 
stituency for  an  opinion  on  the  instructions,  and  thus  postponed  the 
issue  until  the  next  election.  He  was  duly  defeated.^^ 

Most  o£  the  time,  the  practice  o£  instructions  met  with  little  op- 
position. In  1812,  however,  after  Senators  Giles  and  Brent  of  Vir- 
ginia had  refused  to  obey  the  instructions  of  the  legislature,  the  legis- 
lature issued  a  lengthy  resolution  upholding  instructions.^^  The  line 
of  reasoning  was  as  follows: 

1.  The  giving  of  instructions  to  representatives  had  been  a  legal 
practice  in  the  House  of  Commons  in  England  since  time  im- 
memorial. 

2.  "Much  more  unquestionable  is  it  [the  right  of  instructing]  in 
the  United  States,  where  the  people  are  acknowledged  to  be  the 
only  legitimate  source  of  all  legislation — where  the  representative 
and  constituent  bodies  are  more  intimately  connected  by  the  con- 
stitution— where  none  can  be  a  Representative  or  Senator  who  shall 
not,  when  elected,  be  an  inhabitant  of  the  state  for  which  he  is 
chosen." 

3.  Citations  from  authority  in  America  are  few  but  the  practice 
is  universally  accepted. 

4.  The  nature  of  representation  demands  the  right  of  instruction 
of  the  representative  by  the  constituents.  It  is  to  avoid  turbulence 
and  other  mischiefs  "that  representation  is  substituted  for  the  direct 
suffrage  of  these  people  in  the  office  of  legislation.  The  representa- 
tive, therefore,  must  in  the  nature  of  things,  represent  his  own 
particular  constituents  only.  He  must,  indeed  look  on  the  general 
good  of  the  nation;  but  he  must  look  also,  and  especially  to  the 
interests  of  his  particular  constituents  as  concerned  in  the  common 
weal;  because  the  general  good  is  but  the  aggregate  of  individual 
happiness.  He  must  legislate  for  the  whole  nation;  but  laws  are 
expressions  of  the  general  will;  and  the  general  will  is  only  the 
result  of  individual  wills  fairly  collected  and  compared:  in  order 
to  which  collection  and  comparison  [that  is,  in  order  to  express  the 
general  will,  in  order  to  make  laws]  it  is  plain,  that  the  representa- 
tive must  express  the  will,  and  speak  the  opinions,  of  the  constitu- 
ents that  depute  him." 

5.  "It  is  a  maxim  of  all  governments  founded  on  contract,  that 

^^ Theodore  Roosevelt,  Thomas  Hart  Benton  (1887),  pp.  342—3, 
^^  Acts  of  the  Commonwealth  of  Virginia,  1812,  pp.  143-52. 
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no  man  be  bound  by  laws  to  which  he  has  not  given  his  assent, 
either  directly,  or  mediately  by  his  representative,  or  virtually 
through  representatives  chosen  by  his  fellow-citizens,  amongst 
whom  he  dwells,  having  the  same  general  and  local  interest  with 
himself." 

6.  A  representative  is  endowed  still  with  much  discretion  and 
confidence,  but  all  of  that  "is  grounded  on  the  supposition,  that  he 
is  charged  with  the  will,  acquainted  with  the  opinions,  and  devoted 
to  the  interests  of  his  constituents." 

7.  The  state  legislature  is  just  as  much  a  constituency  with  re- 
gard to  the  senators  as  the  people  are  in  regard  to  the  representa- 
tives. 

8.  The  objection  that  the  sense  of  the  constituency  is  impossible 
to  ascertain  is  often  true,  but  when  it  is  proffered  as  an  instruction 
it  cannot  be  denied. 

9.  The  objection  that  instructions  may  be  refused  because  they 
are  unconstitutional  may  be  accepted,  but  such  cases  are  hard  to 
imagine. 

10.  The  objection  that  there  is  no  law  where  there  exists  no  pun- 
ishment appHes  only  to  practice  of  an  evil  nature.  The  highest 
duties  of  mankind  have  no  legal  sanctions.  The  acceptance  of  in- 
structions is  one  of  these  duties. 

The  resolution  is  most  enlightening,  even  if  we  admit  that  po- 
litical motives  were  behind  the  sentiments,  for  here  again  a  political 
situation  is  described  in  terms  of  a  psychology  of  the  state.  Repre- 
sentation is  contractual.  It  is  direct.  The  law  of  the  state  is  the  direct 
will  of  the  majority.  The  will  of  the  majority  is  simply  a  matter  of 
counting  individual  wills.  Try  as  he  may,  the  representative  cannot 
escape  the  fact  that  society  is  an  aggregate  and  he  is  an  agent. 

When  Abraham  Lincoln  was  a  candidate  for  re-election  to  the 
Illinois  assembly  in  1836,  his  platform  contained  these  words: 

If  elected,  I  shall  consider  the  whole  people  of  Sangamon  my 
constituents,  as  well  those  that  oppose  as  those  that  support  me.  While 
acting  as  their  representative  I  shall  be  governed  by  their  will  on  all 
subjects  upon  which  I  have  the  means  of  knowing  what  their  will  is, 
and  upon  all  others  I  shall  do  what  my  own  judgment  teaches  me  will 
best  advance  their  interests.^* 

3*  J.  C.  Nicolay  and  J.  Hay,  Abraham  Lincoln,  Vol.  I,  p.  129,  quoted  in  Luce, 
Legislative  Principles,  p.  471. 
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Here  one  observes  that,  while  Lincoln  declares  the  majority  will  to 
be  paramount,  he  resolves  to  follow  the  will  through  all  its  changes, 
regardless  of  what  his  set  program  may  be. 

Lincoln's  views  on  the  relation  between  the  representative  and 
constituents  do  not  conflict  with  his  views  on  the  nature  of  the 
union.  The  latter  was  a  question  of  sovereignty,  of  ultimate  loyalty. 
It  is  true  that  certain  representative  provisions  in  the  Constitution 
favored  ideas  of  secession,  because  every  constituency  always  carries 
with  it  special  interests,  locaUsm,  and  therefore  a  species  of  sover- 
eignty. It  is  also  true  that  certain  other  provisions  for  representation 
in  the  Constitution  fostered  the  idea  of  unity.  But  the  idea  of  na- 
tionality, of  the  nation — as  described  by  Daniel  Webster,  for  exam- 
ple— has  in  it  a  sacrificial  element,  a  uniting  element  not  subject  to 
the  ordinary  considerations  of  representation.  The  result  is  that  once 
the  controversy  became  heated,  national  unity,  not  representation, 
was  the  issue. 

Jackson  declared,  in  his  proclamation  on  the  South  Carolina  seces- 
sion movement  in  1832,  that  the  members  of  the  House  of  Repre- 
sentatives, though  selected  on  the  basis  of  states,  are  accountable 
not  to  the  states  but  only  to  the  nation.  "However  they  may  in 
practice,  as  it  is  their  duty  to  do,  consult  and  prefer  the  interests  of 
their  particular  constituents  when  they  come  in  conflict  with  any 
other  particular  or  local  interest,  yet  it  is  their  first  or  highest  duty, 
as  representatives  of  the  United  States,  to  promote  the  general 
good."  ^^  He  recognizes  the  local  functions  of  the  representatives,  but 
he  insists  that  they  are  always  operating  within  a  larger  framework 
which  is  national. 

NEW  IDEAS  OF  REPRESENTATION 

The  first  part  of  the  nineteenth  century,  in  addition  to  pushing  rep- 
resentation toward  the  ideal  of  the  direct  democrats,  brought  about 
political  changes  which  were  instrumental  in  bringing  new  ideas  of 
representation.  The  new  practices  themselves  were  in  part  motivated 
by  efforts  to  bring  about  a  great  correspondence  in  thought  and 
action  between  elected  officials  and  the  large  body  of  people.  The 
caucus  as  the  general  mode  of  deciding  on  candidacies  decUned,  and 

^^  Messages  and  Papers  of  the  Presidents,  Vol.  11,  p.  648. 
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the  nominating  convention  took  its  place.  The  straight  party  list, 
in  which  a  number  of  candidates  appeared  on  the  same  ballot  for  /'' 
election  at  the  same  tirne,  came  into  use.  The  legislatures,  pressed 
by  the  rural  areas,  began  to  provide  polling  places  below  the  level 
of  the  county  or  township. 

In  addition,  certain  seemingly  anomalous  developments  of  the 
period  give  new  slants  to  the  established  representation.  They  are 
the  growing  custom  of  drawing  up  lengthy  constitutions  filled  with 
minute  prescriptions,  the  abandonment  of  unicameralism  in  certain 
states,  and  the  most  important  theory  of  representation  to  come  out 
of  the  South,  that  of  Calhoun. 

In  a  time  when  the  Federalist  Party  was  fast  dying  out,  the  caucus 
system,  considered  by  a  large  part  of  the  people  to  be  the  hidden, 
subversive,  aristocratic  element  working  beneath  the  republican  edi- 
fice, fell  into  disrepute.  The  growth  of  the  West  had  a  great  deal  to 
do  with  the  monopolization  of  the  political  field  for  a  time  by  the 
Democratic-Republican  Party .^^  Agrarian  protest  against  the  com- 
mercial and  fiscal  policies  of  the  Federalists  accelerated  the  transition 
from  one  type  of  party  system  to  another. 

For  our  purposes,  the  new  political  forces  diflfered  from  the  Fed- 
eralist Party  in  one  important  respect.  They  were  not  as  readily 
available  for  organizational  purposes  as  the  township  and  urban 
populations  of  the  East  upon  whom  the  Federalists  depended  for 
much  of  their  strength.  Under  such  circumstances,  the  new  forces 
adopted  a  mode  of  party  organization  foreign  in  conception  to  the 
theory  of  the  caucus. 

Upon  the  outbreak  of  the  revolution  in  France,  a  number  of 
Democratic  societies  were  formed  in  the  United  States,  Jeffersonian 
in  philosophy  and  with  a  program  calculated  to  disquiet  the  Fed- 
eralist administration.^^  Unlike  the  political  caucuses,  which  had 
been  conducted  in  an  informal  manner,  these  societies  regarded 
their  own  organization  as  a  serious  matter,  justifying  an  elaborate 
set  of  regulations.  They  organized  in  the  cities  and  in  the  counties, 
electing  officers  for  no  more  than  one  year.  And  sometimes  they 
regarded  officers  as  only  a  necessary  evil.  Set  up  to  support  "the 

^^  Homer  C.  Hockett,  Western  Influences  on  Political  Parties  to  1825  (1917), 
chaps,  ii-iii. 

^^  G.  D.  Luetscher,  Early  Political  Machinery  in  the  United  States  (1903), 
chap.  ii. 
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rational  and  equal  rights  of  men,"  they  were  active  in  the  last  decade 
of  the  eighteenth  century  in  offering  opposition  to  Federalist  candi- 
dates. Difficulties  of  communication  made  the  larger  tasks  of  the 
societies  impossible  until  a  national  party  arose  which  could  gather 
them  up  and  give  them  direction,  and  until  a  representative  system 
was  established  to  interrelate  the  various  bodies. 

This  was  the  function  of  the  convention,  developing  first  on  the 
county  level  and  then  on  the  level  of  the  state.^^  In  both  cases,  the 
process  of  development  was  Democratic-Republican  in  origin  and 
was  bitterly  contested  by  the  Federalists.  The  latter,  however,  could 
offer  little  legal  objection  and  no  substitute.  They  charged  that  the 
early  conventions  of  the  Democrats  were  usurpations  of  popular 
powers,  secret  associations  against  the  common  good,  and  an  at- 
tempt to  dictate  to  free  men.  But  Hamilton  realized  as  early  as 
1800  that  the  Federalists  were  relying  too  much  on  measures  and 
not  enough  on  properly  organized  electioneering.  He  proposed  that 
organization  through  the  country  be  as  widespread  as  possible. 
Clubs  were  to  be  formed,  issues  were  to  be  discussed,  various  social 
functions  were  to  be  carried  out.  Already  he  thought  in  terms  of 
"societies  for  the  relief  of  immigrants."  The  plan  was  abandoned 
when  Hamilton  could  not  find  Federalist  support  for  it.  As  a  group 
the  FederaUsts  were  opposed  to  the  principle  of  extralegal  political 
machinery. 

The  development  of  the  convention  system  of  nominating  candi- 
dates to  office,  projected  later  onto  the  national  scene  by  the  Anti- 
Masonic  Party  and  the  National  Republicans  in  1831,  has  two  con- 
notations of  interest  to  the  problem  of  representation.  One  is  that 
the  convention,  in  theory,  more  closely  approximated  the  direct 
democracy  which  men  were  seeking  than  did  the  older  forms  of 
self-nomination,  nomination  by  friends,  or  nomination  by  caucus. 
The  convention  was  set  up  in  a  democratic  stereotype;  the  appeals 
of  the  candidates  went  directly  to  the  people  rather  than  to  a  socially 
select  group,  as  under  the  old  methods;  and  the  "people"  had  to 
approve  the  candidates. 

It  seems  likely  that  additional  prestige  accrued  to  the  nominating 
convention  from  the  well-estabHshed  practice  of  holding  constitu- 

^^Luetscher,  Early  Political  Machinery,  chaps,  iii  and  iv;  M.  Ostrogorski,  Democ- 
racy and  the  Organization  of  Political  Parties  (transl.  by  F.  Clarke,  1902),  Vol.  II, 
pp.  i-iii. 
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tional  conventions  in  the  states.  Popular  conventions  had  for  some 
time  taken  constitution-making  in  hand.  Legislatures  had  framed 
the  larger  part  of  the  Revolutionary  constitutions,  but  colonial  and 
post-colonial  examples  were  not  wanting.  The  popular  develop- 
ments in  constitutional  legislation  through  this  period  were  three- 
fold:^^ 

1.  The  elected  convention  became  the  exclusive  agency  for  the 
drafting  of  constitutions.  Even  the  courts  generally  regarded  the 
contemplated  drafting  of  new  constitutions  by  the  legislatures  as 
legislative  usurpation. 

2.  Popular  ratification  of  the  drafted  constitutions  became  almost 
a  necessity.  The  first  twenty-six  constitutions  which  were  ratified 
included  twenty  without  the  people's  direct  intervention,  and  six 
with  a  direct  ratification  by  popular  vote.  The  next  six  constitutions 
( 1 821-31)  were  divided  three  and  three  on  popular  ratification,  but 
in  the  large  number  of  constitutional  ratifications  of  the  period  from 
1831  to  the  end  of  the  Reconstruction  period,  only  two  were  not 
popularly  ratified. 

3.  In  the  dispute  over  the  theory  of  popular  ratification,  a  distinc- 
tion was  made  between  representation  embodied  in  the  members 
of  a  legislature  and  that  embodied  in  the  members  of  a  constitu- 
tional convention.  The  classic  case  here  involved  the  Virginia  Con- 
stitution of  1776.  Jefferson  held  that  the  proposed  constitution 
would  be  only  a  bill  unless  popularly  ratified.  His  objections  were 
passed  over,  but  the  constitution  was  later  challenged  in  court.  The 
court  held  against  Jefferson's  theory  by  distinguishing  between  dele- 
gation and  representation.  The  representative  government  required 
all  the  various  organs  to  participate  in  the  making  of  laws,  the 
court  stated.  The  convention  delegates  were  actually  the  people 
themselves,  undifferentiated  in  any  manner,  called  for  a  specific  task 
and  not  a  part  of  the  government.  Therefore  the  consent  of  the 
convention  was  the  consent  of  the  people.*"  Quite  explicitly  here, 
the  court  held  that  representation  in  representative  government  was 
a  specialized  function  that  differed  from  the  simple  substitution  of 
delegates  for  people  at  large.  Though  other  courts  claimed  later  that 
popular  ratification  was  legally  necessary,  their  comments  were  pre- 

^^  For  an  exhaustive  treatment  of  the  whole  subject  of  popular  ratification  see 
C.  S.  Lobingier,  The  People's  Law  (1909). 
^^  Kemper  v.  Hawkins,  i  Va.  Cases,  28. 
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sented  as  obiter  dicta,  and  in  a  real  situation  a  popular  vote  would 
probably  not  be  held  necessary  unless  specifically  provided. 
—  The  second  cause  for  comment  is  that  the  convention  seemed  to 
be  a  mechanical  answer  to  the  problem  of  nominations.  Ostrogorski 
mentions  here  and  there  in  his  writings  the  term  "formalism"  with 
regard  to  political  parties.^^  By  it,  he  means  the  conversion  of  the 
party  system  into  a  meaningless  mechanical  process.  It  is  most  sug- 
gestive in  discussing  the  rise  of  the  convention,  which  soon  turned 
into  a  political  farce  so  far  as  the  body  of  ordinary  people  was  con- 
cerned. 

Through  the  convention,  the  sanction  of  the  people  was  given  to 
the  acts  of  the  few.  The  important  consideration  often  was  not  really 
to  designate  a  popular  candidate,  but  rather  to  designate  a  particular 
candidate  under  a  set  of  conditions  and  with  a  ritual  which  would 
give  the  impression  even  to  persons  not  attending  the  convention 
that  justice  had  been  done  to  the  cause  of  direct  democracy.  One 
might  go  so  far  as  to  say  that  a  new  representative  device  was  called 
for  by  the  times,  even  though,  by  the  nature  of  political  conditions 
then  existing,  no  results  would  be  forthcoming,*^  It  is  hardly  correct 
to  say  that  an  existing  need  was  being  filled,  unless  by  that  is  meant 
a  psychological  need  "to  furnish  out  a  spectacle  of  uniformity  to 
gratify  the  schemes  of  visionary  politicians."  ^^ 

The  conventions,  it  may  now  be  agreed,  put  some  constraint  on 
the  imagination  of  the  voter.  Without  party  backing,  a  candidate 
was  unlikely  to  win,  and  therefore  the  voter  was  prone  to  accept 
the  judgment  of  a  convention  even  if  he  himself  did  not  participate 
directly  or  indirectly.  The  straight  party  list  was  another  restraint 
on  his  actions.  The  result  of  increasing  the  number  of  officers  to  be 
elected  was  that  on  even  a  single  level  of  government — local,  state, 
or  federal — an  election  of  a  number  of  officers  had  to  occur  simul- 
taneously. In  addition,  the  frequency  of  elections  and  the  difficulties 
of  transportation  in  many  localities  made  the  union  of  all  levels  for 
election  purposes  seem  plausible  and  helpful.  As  a  result,  the  inde- 
pendent voter  must  enter  a  welter  of  names  and  offices  on  his  ballot 
for  election  day.  Here  the  party  stepped  forward,  offering  the  voter 
a  ready-made  list  with  a  proper  candidate  for  every  office.  The  gift 

*^  M.  Ostrogorski,  Democracy  Vol.  II,  pp.  75  flf,  640  ff. 
*2  Ibid.,  chap.  X. 

■^^  Joseph  Story's  words,  in  treating  of  suffrage.  Commentaries  on  the  Constitution 
of  the  United  States  (1833),  Vol.  I,  p.  403. 
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was  generally  accepted  and  thus  the  election  was  tied  up  in  a  neat 
bundle  for  the  voter  and  the  voters  were  tied  up  in  neat  divisions 
for  the  party  managers.**  It  may  be  added,  as  an  aside,  that  the  party 
list  later  displayed  aspects  of  proportional  representation  through 
the  idea  of  the  "balanced  ticket."  Names  of  candidates  were  chosen 
with  an  eye  to  the  size  and  strength  of  the  groups  they  represented. 

The  process  of  decentralizing  polling  places  to  permit  electors 
from  the  rural  areas  a  more  ready  execution  of  their  electoral  func- 
tion began  immediately  after  the  Revolution  in  the  states  outside  of 
New  England  (which  had  small  town  units),  and  was  carried  over 
into  the  early  nineteenth  century.*^  This  process  accompanied  a 
greater  decentralization  of  party  organization,  because  the  basic 
electioneering  unit  is  the  voting  district. 

The  federal  government,  meanwhile,  had  to  deal  with  the  prob- 
lem of  decentralization  of  election  districts.  The  Constitution  had 
prescribed  no  intrastate  scheme  of  apportionment,  and  some  states 
elected  representatives  at  large.  Considerable  inconvenience  was  en- 
countered in  canvassing  whole  state  constituencies  in  the  six  states 
that  provided  no  decentralization.  Also,  rapid  growth  in  population 
made  whole-state  constituencies  too  populous.  Most  important,  dom- 
ination of  such  states  by  the  majority  party  resulted  from  the  neces- 
sity of  electing  all  members  from  only  one  district  without  a  limited  / 
vote.  Objections  by  minorities  abounded.                                                       .y(^ 

The  result  was  the  apportionment  act  of  1842  in  which  Congress 
declared  that  there  should  be  as  many  districts  in  a  state  as  the  state 
possessed  representatives.  Objections  to  the  act's  constitutionaUty 
were  raised;  four  states  refused  compliance,  but  their  representatives 
were  admitted  anyhow.  Without  a  final  test  of  strength,  the  four 
states  soon  came  over  to  the  district  idea.*®  A  variation  on  elections 
by  districts  vs.  "at-large"  was  provided  by  North  Carolina,  which, 
in  1835,  allowed  voters  to  vote  for  members  of  a  constitutional  con- 
vention regardless  of  the  district  in  which  the  member  presented 
himself.  Similarly,  Maryland  originally  provided  for  electing  Con- 
gressmen at  large  but  required  that  they  be  qualified  with  residence 
in  a  particular  district.  Men  from  the  same  party  quickly  united  on  a 
common  state  list  (1788-90). 

**  Ostrogorski,  Democracy,  Vol.  II,  pp.  19  fl. 
*^Luetscher,  Early  Political  Machinery,  pp.  26-31. 

*^Luce,  Legislative  Principles,  pp.  385-7;  Francis  Lieber,  Manual  of  Political 
Ethics  (1881),  Vol.  II,  p.  398. 


1 34  Public  and  Republic 

Of  the  several  situations  it  can  be  said,  first,  that  the  natural  tend- 
ency of  a  large  election  or  polling  district  is  to  place  political  affairs 
in  the  hands  of  a  caucus  whose  members  could  afford  the  time  and 
expense  of  meeting  together  and  traveling  on  public  business.  Sec- 
ond, the  denomination  of  many  election  or  polling  districts  fostered 
representative  machinery  as  a  method  of  tying  all  the  districts  to- 
gether for  electioneering  purposes. 

Related  to  the  increase  in  electoral  districts  was  the  growth  of  the 
"common  law"  requirement  that  candidates  for  Congress  reside  in 
the  districts  they  plan  to  represent.  The  Constitution  requires  no 
such  residence,  but  the  early  English  electoral  system  had  required 
residence.  Several  states  divided  their  territory  into  districts  for  the 
election  of  electors  in  the  first  Presidential  election.  Several  states 
also  originally  required  residence  in  the  district  of  candidacy.*^ 

Voting  participation  during  the  period  was  not  high.  Luetscher, 
who  studied  the  available  records,  stated  that  participation  (ratio  of 
voters  to  population)  increased  slightly  over  three  per  cent  between 
1788  and  1802 — roughly,  from  five  to  somewhat  over  eight  per  cent 
— and  that  for  several  decades  afterward  there  was  scarcely  an  in- 
crease.*^ He  explains  the  increase  in  terms  of  the  growth  of  Demo- 
cratic societies  during  the  period.  The  decentralization  of  the  polling 
places,  as  far  as  can  be  judged  from  the  figures  available,  had  little 
effect  on  the  participation. 

One  development  during  the  period  which  at  first  impression 
seems  to  contradict  the  general  trend  toward  direct  democracy  in 
representation  was  the  growing  practice  of  including  much  detail 
on  small  matters  in  the  constitutions  of  the  states.  Closer  scrutiny 
shows  the  contradiction  to  be  only  apparent.  Constitutionalism,  the 
doctrine  that  the  powers  of  government  should  be  limited  by  a 
fundamental  law,  was  in  its  origins  composed  of  two  potentially 
conflicting  states  of  mind.  One  held  that  government  had  to  be 
restrained  on  behalf  of  the  individual.  The  historical  perversions  of 
governmental  powers  required  that  individual  liberties  be  protected 
by  fundamental  statutes.  The  Levellers  were  constitutionalists  in 
this  sense,  and  their  "Agreements  of  the  People"  were  directed  at 
abuses  of  parliamentary  authority.  They  expected  that  the  oligarchic 

*^  Frank  L.  Esterquest,  State  Adjustments  to  the  Federal  Constitution  (1940),  pp. 
24—5.  A  Michigan  law  decreeing  that  Presidential  electors  be  chosen  under  a  district 
system  was  upheld  in  McPherson  v.  Blacker,  146  U.  S.  i   (1892). 

*^  Luetscher,  Early  Political  Machinery,  p.  25. 
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tendencies  of  authority  would  be  repressed  in  favor  of  the  free  work- 
ing of  the  will  of  the  mass  of  individuals  if  a  constitution  were  to 
be  established. 

On  the  other  hand,  constitutionalism  contained  the  elements  of 
conservatism  as  well,  for  the  present  is  limited  by  fundamental 
statutes  which  represent  the  past.  The  American  Constitution  in- 
volved this  fixed  representation  of  past  principle,  and  it  is  notable 
that  John  Adams,  Madison,  Marshall,  and  other  conservatives  em- 
phasized this  reasoning  of  constitutionalism,  while  Jefferson,  when 
confronted  with  the  problem  of  the  fixed  constitution,  set  a  limit, 
worked  out  down  to  years  and  months,  to  the  theoretical  duration 
of  a  constitution.  His  belief  that  the  constitution  should  not  burden 
the  present  generation  with  the  legal  conceptions  of  the  past  genera- 
tion exhibits  the  internal  conflict  in  the  minds  of  direct  democrats 
between  the  idea  of  direct  representation  and  the  practice  of  con- 
stitutionalism. 

Robert  Luce,  from  a  study  of  the  state  constitutions,*^  found  that 
the  fourteen  constitutions  drawn  up  in  the  first  decade  of  constitu- 
tion-writing averaged  about  ten  and  one-half  pages  each.  The  thir- 
teen drawn  up  in  the  next  three  decades  averaged  twelve  pages  each. 
Kentucky  adopted  the  longest,  containing  fifteen  pages.  "Ordinary" 
laws  were  beginning  to  appear  in  the  constitutions.  South  Carolina 
specified  the  salaries  of  various  officials,  Pennsylvania  defined  hunt- 
ing and  fishing  privileges,  and  Massachusetts  regulated  Harvard 
College  in  detail.  From  1815  to  1845  the  average  rose  to  sixteen 
pages.  From  1845  to  the  Civil  War,  the  sixteen  constitutions  which 
were  drafted  averaged  nearly  twenty-three  pages.  Since  then,  each 
new  period  has  seen  an  increase  in  the  length  of  constitutions.  The 
growth  has  resulted  not  only  from  the  constitutions  drafted  by 
states  upon  entering  the  union,  but  also  from  those  drafted  by  the 
older  states.  Pennsylvania  increased  her  constitution  from  eleven  to 
thirty-one  pages,  Delaware  from  six  to  thirty-six. 

A  sampling  of  the  laws  which  entered  into  the  constitution  with 
the  increase  in  length  shows  that  most  state  constitutional  conven- 
tions considered  practically  everything  within  their  competence. 
They  legislated  on  salaries,  elections,  contracts,  torts,  prisons,  forest 
preserves,  and  cities.  Although  most  of  the  laws  do  not  fall  into  a 

*^Luce,  Legislative  Principles,  pp.  177-81.  He  compiled  it  from  F.  N.  Thorpe, 
The  Federal  and  State  Constitutions  (1909). 
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clear  pattern  according  to  whether  they  were  passed  in  fear  of  the 
state  or  in  fear  of  the  mass  of  people,  the  fact  that  they  were  in- 
corporated so  liberally  into  the  state  constitutions,  and  the  constitu- 
tions were  changed  on  the  average  more  rapidly  than  the  federal 
Constitution,  indicated  that  the  constitutions  were  not  regarded  as 
sacred.  The  voters  felt  that  basic  laws  could  be  changed  by  a  simple 
exercise  of  will. 

It  is  notable  that  many  of  the  extra  provisions  in  the  constitutions 
originated  as  a  result  of  acts  of  political  corruption.  They  were 
designed  to  take  governmental  power  out  of  the  hands  of  the  legis- 
lators. Georgia  in  1798,  by  reason  of  the  exposed  Yazoo  land  frauds, 
declared  void  certain  types  of  land  purchase  by  constitutional  provi- 
sion. According  to  Luce,  "There  can  be  no  doubt  that  distrust  of 
Legislatures  has  been  the  chief  reason  for  the  elongation  of  Consti- 
tutions." '' 

Patrick  Henry,  who  attacked  the  federal  Constitution  when  it  was 
before  the  Virginia  Convention  for  adoption,  who  opposed  Madison 
because  he  felt  that  Madison  would  not  take  instructions  from  his 
constituents,  and  who  otherwise  argued  and  embellished  the  ideas 
of  direct  democracy,  declared  that  the  Constitution  ■  was  not  only 
aristocratic  in  nature  but  that  it  allowed  one-twentieth  of  the  people 
to  prevent  any  vital  amendment  desired  by  the  rest.^^  Such  was  the 
sentiment  of  the  direct  democrats  toward  a  constitution  designed 
to  represent  minorities. 

The  first  constitutions  of  the  Revolutionary  period  were  drafted 
as  permanent  instruments,  and  amendment  procedures  were  diffi- 
cult. But  later  constitutions  of  this  period  adopted  much  simpler 
modes  of  amendment.  Several  provided  that  the  people  be  consulted 
periodically  for  amendment  purposes.  Others  provided  for  an 
amendment  through  a  simple  majority  vote  of  a  single  legislature, 
followed  by  ratification  by  a  majority  of  people  voting  at  the  ratify- 
ing election.  Still  later  a  constitutional  initiative  was  provided  by 
Michigan,  Oregon,  and  Oklahoma.^^ 

When  granted  more  liberal  amendment  procedures,  the  direct 
democrats  were  confident  that  constitutional  provisions  would  never 
become  untouchable.  It  was  the  present  power  of  the  government 

^^  Luce,  Legislative  Principles,  p.  182. 

^^W.  W.  Henry,  Patrick  Henry  (1891),  Vol.  Ill,  p.  441. 

^^Lobingier,  People's  Law,  pp.  339-40. 
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that  had  to  be  hmited  so  that  the  makers  o£  the  constitution  could 
go  about  their  daily  affairs  knowing  that  a  law,  not  an  assembly  of 
men,  was  running  the  country/^  Consequently,  in  1845,  Hurlbut, 
who  believed  that  the  people  should  vote  for  every  office  from  Presi- 
dent to  constable  and  who  proposed  other  direct  democratic  ideas, 
praised  the  tendency  of  constitutions  to  challenge  the  authority  of 
rulers.  Human  rights,  he  felt,  received  service  of  value  from  written 
limitations  of  government.  The  limitations  could  be  much  more  in- 
clusive than  they  were.  Many  details  should  be  set  forth  and  "every 
year  of  a  nation's  experience  will  enlarge  its  specification  of  abuses 
which  ought  to  be  carefully  named  and  provided  against."  ^* 

While  the  direct  democrats  were  opposed  on  their  radical  side  to 
the  preservation  of  interests  against  popular  assault,  on  their  an- 
archic, antigovernmental  side  they  were  loading  down  constitutions 
with  detailed  provisions  hitherto  left  to  the  legislative  sessions. 

Another  anomalous  development  of  the  period  was  the  abandon- 
ment of  unicameralism  in  the  four  states  which  had  previously 
adopted  it.^^  Pennsylvania,  Georgia,  South  Carolina,  and  Vermont 
had  all,  at  one  time,  provided  for  a  unicameral  legislature.  Benjamin 
Franklin  had  been  instrumental  in  the  trial  of  unicameralism  in 
Pennsylvania,  and  the  other  states  had  profited  from  the  example 
given  them  by  pursuing  a  similar  scheme  for  their  own  govern- 
ments. The  influence  of  Franklin's  rationalism  and  the  revolution- 
ary zeal  for  democracy  were  both  apparent  in  the  discussions  pre- 
ceding the  trial  in  Pennsylvania.  But  the  example  of  the  federal 
Constitution  and  the  commentaries  of  the  conservative  writers  of 
the  times  gave  a  general  impression  that  the  results  of  unicameral- 
ism tended  toward  disorders  and  impulsive  legislation.^® 

Little  of  the  evidence  adduced  to  demonstrate  the  ill  effects  of 
unicameralism  was  of  a  valid  sort.  States  like  Massachusetts,  Rhode 

^^  First  stated  explicitly  in  the  Massachusetts  Revolutionary  Constitution  (1780), 
Part  I,  Art.  30;  c£.  Resolution  passed  by  the  Massachusetts  Constitutional  Convention 
(Journal,  p.  22) :  "Resolved,  that  it  is  of  the  essence  of  a  free  Republic  that  the  Peo- 
ple be  governed  by  fixed  lavs^s  of  their  own  making." 

^*  Essay  on  Human  Rights,  p.  63. 

^^  T.  F.  Moran,  The  Rise  and  Development  of  the  Bicameral  System  in  America 
(1895),  gives  the  sources  and  early  growth  of  bicameralism  in  the  colonies  from 
mixed  indigenous  and  British  influences.  Massachusetts  first  adopted  a  bicameral 
assembly  in  1636;  the  two  houses  sat  apart  after  1644. 

^®  C.  M.  Walsh,  The  Political  Science  of  John  Adams  (1915),  pp.  340  ff.;  Kent, 
Commentaries,  Vol.  I,  sec.  222. 
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Island,  and  New  York,  working  on  the  bicameral  principle,  experi- 
enced more  internal  difficulties  than  any  of  the  unicameral  states. 
It  would  seem  from  an  examination  of  the  discussion  surrounding 
the  changes  that  the  basic  motivating  factor  for  the  changes  was  the 
desire  for  conformity.^^  In  addition,  just  as  the  distrust  of  all  gov- 
ernment had  been  working  in  the  states  to  produce  lengthy  consti- 
tutions, it  was  also  working  in  them  to  reduce  the  amount  of  re- 
sponsible power  possessed  by  individuals  in  the  government. 

Ofl  the  beaten  path  of  direct  representation,  southern  doctrine  had 
been  seeking  means  of  reconciling  the  institution  of  slavery  with 
the  theory  of  democracy.  We  have  already  indicated  that  the  south- 
ern position  had  to  abandon  the  theory  of  natural  rights  and  the 
social  contract  as  premises  warranting  consideration  for  representa- 
tive purposes.  The  theory  of  majority  supremacy  was  challenged  as 
well,  for  if  the  majority  were  to  be  as  powerful  and  direct  in  its 
operation  as  was  proposed  by  the  direct  democrats,  the  "human 
property"  of  the  southern  slaveholders  would  sooner  or  later  be 
freed  by  majority  legislation  of  the  Congress.^^ 

John  C.  Calhoun,  in  his  Disquisition  on  Government  and  Dis- 
course on  the  Constitution  and  Government  of  the  United  States, 
set  forth  a  defense  of  the  principles  of  states  rights  which  went  be- 
yond the  traditional  sovereignty  arguments.  He  elaborated  in  detail 
a  theory  of  representation,  directly  democratic  in  many  parts,  which 
cut  out  the  majority  principle.  He  did  not  accept  any  theory  of  the 
unity  of  society  such  as  underlies  the  representative  principle  of 
majority  omnicompetence.  The  interests  of  classes,  he  declared,  were 
not  the  same.  They  are  all  engaged  in  a  struggle  for  power  and 
those  that  succeed  use  the  government  for  their  own  ends. 

The  primary  purpose  of  a  scheme  of  government  should  be  that 
of  preventing  the  exploitation  of  the  minority.  To  accomplish  the 
protection  of  the  minority  and  the  limitation  of  the  majority,  the 
classes  and  interests  must  be  represented  separately,  and  such  repre- 
sentation cannot  by  its  very  nature  concede  itself  unconditionally  to 
the  rule  of  the  majority.  Rather,  each  interest  should  possess  a  veto 
against  the  acts  of  the  others.  The  assent  of  each  element  should  be 

^"^  The  leap  was  not  great,  e.g.,  in  Vermont,  where  there  already  existed  a  Gover- 
nor's Council  having  many  of  the  functions  of  a  Senate. 

^^J.  T.  Carpenter,  The  South  as  a  Conscious  Minority,  iy8g-i86i  (1930),  covers 
thoroughly  the  various  political  principles  that  Southern  thought  produced  to  protect 
state  dissent. 
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necessary  before  any  law  governing  the  whole  is  applicable.  When 
such  assent  is  given,  a  "concurrent  majority"  is  present  and  justice 
has  been  done  to  all.  Legislation  enacted  otherwise  may  be  accepted 
by  those  who  are  a  party  to  it,  but  a  state  which  has  used  the  veto 
power  against  it  is  immune  from  its  operation. 

Calhoun  goes  back  to  the  Constitutional  Convention  not  only  to 
show  that  the  sovereignty  of  the  states  was  preserved  by  the  Consti- 
tution, but  also  to  show  that  the  delegates  were  unimpressed  by  the 
claims  of  the  majority  principle.  The  majority,  Calhoun  indicates, 
was  only  one  of  the  several  elements  of  representation  in  the  Consti- 
tution. Strictly  speaking,  he  wrote,  the  numerical  majority  was  not 
even  an  indispensable  element  in  the  amendment  of  the  Constitu- 
tion, for  a  combination  of  the  small  states  would  be  sufficient  to 
amend  the  Constitution  against  the  will  of  the  majority .°^ 

The  main  force  which  destroyed  the  constitutional  system  of 
representation,  he  believed,  was  the  growth  of  political  parties.  The 
parties,  by  unifying  the  structure  of  government  under  one  leader- 
ship, nulUfied  the  principle  of  checks  and  balances.  They  had 
brought  the  government  under  the  control  of  the  numerical  ma- 
jority in  violation  of  the  intent  of  the  original  Constitution.  The 
recourse  of  the  state,  under  such  conditions,  could  only  be  the  power 
of  nullification.  Beyond  the  concurrent  majority,  there  was  only  the 
possibility  of  constitutional  amendment  for  the  numerical  majority. 
The  numerical  majority  would  have  to  be  very  considerable  to 
satisfy  the  difficult  amendment  procedure,  but  that  situation  would 
be  in  no  way  displeasing  to  Calhoun. 

Calhoun's  ideas  were  buried  by  the  Civil  War,  but  we  find  them 
recurring  in  the  advocates  of  proportional  representation.  Once 
again  they  quoted  the  southerner  with  approval,  for  he,  like  them, 
was  interested  in  the  protection  and  advancement  of  a  minority 
constituency.  And  when  the  problem  of  representation  of  interests 
arose  in  the  twentieth  century,  a  rereading  of  Calhoun's  plea  for  the 
"concurrent  majority"  became  a  necessity.  For  again  representation 
was  required  to  reconcile  hostile  interests,  and  it  was  asked  whether 
a  sheer  majority  principle  could  even  come  to  grips  with  the  prob- 
lem, much  less  solve  it. 

^^  For  the  use  of  the  "concurrent  majority"  in  intrastate  disputes,  see  Chauncey  S. 
Boucher,  Sectionalism,  Representation,  and  the  Electoral  Question  in  Ante-Bellum 
South  Carolina   (1916),  passim. 
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TENDENCIES   OF  THE   FUTURE 

While  the  ideas  of  direct  democracy  held  the  field  most  of  the  time 
in  the  ante-bellum  period  and  conflicting  ideas  were  few,  certain 
new  tendencies  were  developing  out  of  the  political  thought  of  the 
time  which  were  to  have  considerable  meaning  for  the  future.  There 
was  first  the  political  milieu  created  by  the  organization  of  political 
parties.  The  result  in  terms  of  representation  was  often  the  setting 
up  of  a  "bargain  counter"  across  which  innumerable  deals  were 
made.  At  the  same  time,  the  developing  economy  of  the  country 
was  bringing  with  it  a  multiplication  of  groups  which  sought  repre- 
sentation by  presenting  themselves  at  the  seats  of  government  with 
the  object  of  influencing  legislation.  Another  characteristic  of  the 
age  was  a  burgeoning  of  the  socialistic  and  communistic  experi- 
ments whose  ideas  were  the  ultimate  reduction  of  those  of  the  direct 
democrats,  and  whose  political  ancestry  can  therefore  be  more 
clearly  traced  to  the  individualistic  line  of  descent.  Meanwhile, 
traditional  individualism  was  being  restated  in  an  idealistic  form 
by  the  Transcendentalists,  the  followers  of  Bentham  and  James 
Mill  and  others,  all  of  whom  wished  to  reap  the  harvest  of  direct 
democracy  and  thought  it  might  be  best  done  through  the  agency 
of  enlightened  individualism  rather  than  through  other  extralegal 
or  radical  changes. 

The  introduction  of  parties  into  the  political  system  of  ante- 
bellum America  had  a  depressing  eflfect  on  the  participation  of 
individuals  in  politics  for  the  sake  of  principles.  The  nature  of 
political  organization  is  such  that  continuity  and  expertness  are 
favored  over  dilettantism  and  good  intentions.  Proper  management 
and  individual  favors  performed  under  unexciting  conditions  pro- 
duce more  votes  than  a  firm  position  on  issues  confronting  the 
government.  When  the  great  parties  were  organizing  in  the  early 
nineteenth  century,  most  of  the  characteristics  of  the  party  system  as 
we  know  it  were  already  present.  The  party  bureaucracy  ran  the 
party. 

A  universal  complaint  was  the  lack  of  issues.  De  Tocqueville 
wrote  that  "to  a  stranger  all  the  domestic  controversies  of  the  Amer- 
icans at  first  appear  to  be  incomprehensible  or  puerile,  and  he  is  at 
a  loss  whether  to  pity  a  people  who  take  such  arrant  trifles  in  good 
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earnest  or  to  envy  that  happiness  which  enables  a  commuuity  to 
discuss  them."  "^^  There  was  a  general  division  o£  parties  between  the 
more  and  the  less  democratic,  but  the  difference  lay  hidden  beneath 
a  mass  of  petty  issues  and  was  arrived  at  by  the  most  devious  routes. 

Most  campaigns  were  fought  over  small  points.  Most  of  those  en- 
gaged in  political  warfare  began  to  concentrate  on  careful  organiza- 
tion and  individual  favors.  Parties  were  connected  with  the  mo- 
nopolization of  the  government,  as  Calhoun  pointed  out.  In  some 
places  they  centralized  the  traffic  in  the  hands  of  the  party  leaders. 
The  distribution  of  political  favors  and  legislation  was  centralized 
in  the  same  hands.  The  boss,  as  Ostrogorski  pointed  out,  arose  to 
satisfy  the  need  for  an  intermediary  between  government  and  busi- 
ness interests,  and  for  a  central  dispensary  of  political  goods.  Thus 
the  influence  of  wealth  in  politics,  which  had  been  excluded  to  a 
great  extent  in  the  legal  framework  of  representation,  was  effected. 
Votes  were  delivered  by  party  agents  who  received  in  return  party 
perquisites — jobs,  money,  and  help.  The  aggregate  of  individuals 
composing  the  electorate  were  separated  into  the  various  party  in- 
closures  on  election  day.  The  largest  inclosure  gave  the  prize  of 
office  to  the  shepherd  as  compensation  for  his  serious  and  devoted 
efforts.  And  the  direct  representation  of  individuals  in  the  govern- 
ment was  modified  by  the  representation  of  the  individual  interest 
of  the  party  workers  and  the  special  interests  from  the  outside  with 
whom  they  dealt. 

Special  interest  groups  also  began  to  expand  their  influence  on 
government  in  the  early  nineteenth  century.  The  person  who  seeks 
favors  from  the  government  and  who  uses  his  connections  near  the 
seat  of  power  to  help  his  cause  is  a  phenomenon  as  old  as  govern- 
ment itself.  The  growth  of  organized  industry  and  especially  of 
corporate  strength  gave  to  what  had  been  an  individual  effort  the 
status  of  an  organized  and  continuous  eflort.  The  initial  organiza- 
tion of  national  and  state  government  had  not  contemplated  that 
interests  of  a  durable  sort  would  require  a  position  in  the  govern- 
ment apart  from  that  of  sharing  the  legal  status  of  the  throng  of 
electors  who  composed  the  sovereign  body. 

An  analogy  might  be  drawn  between  the  constitutional  guaran- 
tees of  due  process  of  law  which,  originally  designed  for  living 
individuals,  were  extended  to  corporate  entities  as  well,  and  the 

^'^De  Tocqueville,  Democracy  in  America,  Vol.  I,  p.  178. 
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constitutional  guarantee  of  the  right  of  the  people  to  petition  the 
government  for  a  redress  of  grievances,  which  after  a  time  grew  to 
cover  not  only  sporadic  activities  of  groups  of  people  but  also  the 
organized,  concerted  pressure  on  the  government  by  permanent 
special  interests.  In  each  case,  the  political  treatment  of  a  situation 
has  been  measured  by  a  yardstick  gauged  originally  on  a  fairly  clear 
legal  conception.  Individuals  were  to  be  able  to  contract,  to  hold 
property,  and  to  petition  the  government,  all  without  major  gov- 
ernmental restraint.  Also  in  each  case,  the  individuals,  as  redefined 
by  an  individualistic  law,  grew  enormously  in  power  until  it  be- 
came debatable  whether  in  protecting  one  "individual's"  right,  the 
welfare  of  a  great  many  other  real  individuals  was  not  being 
sacrificed. 

The  difference  between  a  lobby,  which  is  an  organized  and  con- 
tinuous effort  to  influence  the  course  of  legislation,  and  the  individ- 
ual petition,  which  is  for  most  practical  purposes  a  sporadic  attempt 
to  influence  the  course  of  legislation  by  loosely  organized  individuals, 
is  often  not  easily  definable.  The  distinction  is  mainly  one  of  de- 
gree of  organization,  financing,  and  permanence  of  effort.  When 
those  qualities  are  present  to  a  large  degree  in  a  group  attempting  to 
influence  legislation,  that  group  may  be  called  a  lobby. 

On  December  30,  1857,  in  a  letter  to  President  Buchanan,  H.  C. 
Carey,  a  well-known  economist,  described  the  development  of  the 
lobby  in  Congress  in  terms  which  are  adequate  for  portraying  the 
new  element  in  American  government.  Ten  years  ago,  wrote  Carey, 
one  would  have  been  regarded  as  a  false  prophet  if  he  had  ventured 
to  predict  "that  there  would  have  arisen  a  'third  house  of  Congress' 
— composed  of  lobby  members  and  embracing  men  who  had  filled 
almost  the  highest  legislative  and  executive  offices — abundantly 
supplied,  to  use  the  words  of  Colonel  Benton,  'with  the  means  re- 
quired for  conciliating  members  and  combining  interests,'  and  thus 
securing  the  passage  of  almost  any  bill,  the  applicants  were  willing, 
sufficiently  liberally,  to  pay."  ^^  The  legislation  of  the  country,  he 
said  in  alarm,  had  fallen  entirely  into  the  hands  of  the  navigation, 
railroads,  and  other  transportation  companies,  and  the  legislators 
were  participating  in  the  profit  from  the  transactions  in  public  lands, 
and  the  grants  of  public  money. 

Lord  Bryce,  writing  a  generation  later,  ascribed  part  of  the  blame 

®^H.  C.  Carey,  Letters  to  the  President  (c.  1856),  p.  27. 
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for  harmful  lobbying  to  the  committee  system,  where  unpublicized 
actions  and  great  legislative  power  went  together.^^  Procedural 
lacunae  in  the  representative  system  undoubtedly  created  a  condi- 
tion under  which  the  representation  of  special  interests  might 
prosper.  But  the  fragmentation  of  economic  activities  and  the  sub- 
sequent growth  of  diversified  interests  in  the  society  projected  a 
need  for  representation  which  could  hardly  be  provided  for  under 
the  grandiose,  vague  unity  of  direct  representation  of  the  majority 
of  the  people.  The  tendency  of  practical  political  campaigning  under 
geographic  representation  and  universal  suffrage  is  to  water  down 
campaign  issues  until  they  mean  all  things  to  all  men.  Only  issues 
of  supreme  importance  are  likely  to  receive  public  consideration. 

On  the  other  hand,  the  tendency  of  a  growing  industrial  and 
commercial  economy  is  to  produce  a  wide  variety  of  specific  prob- 
lems which  are  of  minor  importance  to  the  total  picture,  especially 
in  a  prosperous  land,  but  of  extreme  importance  to  a  small  group. 
In  the  period  under  discussion,  there  was  no  idea  of  providing  for 
the  representation  of  small  groups.  The  very  suggestion  the  par- 
ticular problems  ought  to  be  treated  with  particular  knowledge  was 
repugnant  to  the  belief  in  popular  omnicompetence,  as  Jackson  had 
indicated  in  his  first  annual  message  to  Congress. 

Those  problems,  therefore,  ignored  in  all  the  constitutional  draft- 
ing of  representative  structures,  forced  an  entrance  at  other  points  in 
the  political  system.  Unblessed  by  existing  rules  or  recognition, 
lobbying  methods  were  unscrupulous.  The  public,  not  recognizing 
their  meaning,  treated  them  with  fear  and  hatred.  Lobbying  was 
commonly  believed  to  be  criminal.  The  first  court  decisions  held 
only  the  attorney  functions  of  a  lobbyist  to  be  legal.^^  California  de- 
clared lobbying  was  a  felony,  and  Georgia  called  it  a  crime.  Yet, 
despite  all  opposition,  the  use  of  the  lobby  grew  and  flourished  until 
in  the  twentieth  century  it  took  for  itself  the  final  attribute  of  extra- 
legal representative  bodies  in  a  democracy — a  public  expression 
that  its  activities  had  as  their  aim  the  representation  of  interests  of 
the  whole  people. 

Still  another  interesting  development  may  be  observed  in  the 
early  nineteenth  century.  We  may  call  its  central  idea  "presentation 
through  anarchism."  The  salient  characteristic  of  representation,  as 

^^  James  Bryce,  The  American  Commonwealth  (2nd  ed.,  1891),  Vol.  I,  pp.  647  ff. 
^^  Law  Journal,  X  (1875),  337. 
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conceived  by  the  direct  democrats,  according  to  our  theory,  is  the 
immediacy  of  relationship  between  the  governing  and  the  governed. 
The  representative  is  most  acceptable  when  he  looks,  acts,  and 
governs  as  if  he  were  recently  plucked  out  of  the  aggregate  of 
individuals  almost  by  chance.  In  fact,  it  would  be  in  bad  taste  for 
him  to  state  that  ability  rather  than  chance  had  anything  to  do  with 
his  possessing  political  office.  The  great  mistrust  of  governmental 
officers  which  possessed  the  direct  democrats  from  the  Levellers  to 
the  pioneers,  taken  together  with  the  ever  growing  belief  in  the 
integrity  and  unassailabiUty  of  the  individual,  tended  always  to 
make  of  government  nothing  more  than  the  individuals  who  com- 
posed it.  The  tendency  was  to  make  of  representation  a  condition  of 
"presentation."  Such  an  extreme  of  psychology  may  temper  men's 
minds  and  give  a  cast  to  their  thinking  about  political  institutions, 
but  it  can  hardly  bear  itself  out  in  complete  practice. 

The  anarchists  of  the  early  nineteenth  century  held  many  diver- 
gent beliefs.  There  were  individualist  anarchists,  Christian  anarch- 
ists, communistic  anarchists,  mutual  anarchists,  and  syndicalist  an- 
archists. They  all  agreed  that  the  freedom  of  the  individual  was  of 
great  importance  and  that  all  restraint  must  come  from  the  con- 
science of  the  individual.  None  were  content  to  allow  an  outside 
arbitration  of  their  relationship  to  their  fellow  men  or  to  the  exist- 
ing social  institutions.  Liberty  came  before  order  and  was  not  a 
result  of  order.  To  put  it  another  way,  liberty  and  order  were  bound 
up  in  the  righteous  conscience  of  the  individual. 

The  anarchists  denied  that  the  social  compact  required  the  con- 
cession of  rights  to  society.  Just  as  Calhoun  had  decreed  that  a 
"concurrent  majority"  was  the  law  of  sovereign  state  units,  the 
anarchists  put  forward  a  "concurrent  majority"  of  individuals  as 
the  only  right  guide  to  social  conduct.  Penn's  division  of  laws  as 
"fundamental"  and  "superficial"  found  wide  acceptance  among  the 
half-anarchistic  Quakers  and  left  them  partly  within  and  partly 
without  the  society  in  which  they  dwelt.  For  fundamental  laws,  a 
"concurrent  majority"  of  individuals  was  required. 

Self-government  is  the  goal  of  individuals  and  cannot  be  attained 
through  government,  for  the  essence  of  government  is  force.  John 
Humphrey  Noyes  wrote  that  exhortation,  persuasion,  and  example, 
rather  than  legal  obligation,  were  the  means  of  attaining  consensus. 
Men  would  voluntarily  subject  themselves  to  properly-enlightened 
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leadership,  he  beHeved.®*  "Men,  as  a  government  over  men,"  w^rote 
Henry  C.  Wright,  "in  the  legitimate  use  of  their  governmental 
powers  have  trampled  under  foot  the  moral  government  of  God."  ^^ 

The  logical  denouement  of  "presentation"  is  to  deny  the  division 
of  interests.  Thoreau  characteristically  experimented  with  the  "Rob- 
inson Crusoe"  life  and  exalted  the  guild  system,  for  without  a 
division  of  labor,  conflict  is  diminished.'''' 

The  anarchists,  unlike  Rousseau,  stopped  themselves  when  they 
reached  the  majority.  They  could  not  read  into  it  the  superindividual 
character  given  it  by  Rousseau.  They  examined  the  greater  number 
and  found  it  to  be  nothing  beyond  its  numerical  quantity.  It  could 
not  be  defended  as  an  expedient,  for  there  was  no  expedient  to  the 
right  conscience.  Nor  could  it  be  defended  because  it  was  strong,  for 
force  was  evil.  Therefore,  they  went  no  further  than  the  level  of  the 
individual.  Only  individuals  following  their  consciences  could  be 
right  and,  if  they  followed  the  majority  will,  by  that  very  fact  they 
would  be  wrong. 

Unabashed  by  the  logic  of  hyper-individualism,  however,  the 
American  direct  democrats  held  to  the  majority  and  pursued  the 
Jeffersonian  idea  relentlessly.  The  new  era  that  followed  the  Civil 
War  saw  the  climactic  attempt  of  direct  representation  to  hold  its 
psychological  and  structural  pre-eminence  and  to  extend  its  devices 
by  the  creation  of  new  institutions. 

^*  Eunice  M.  Schuster,  "Native  American  Anarchism,"  Smith  College  Studies  in 
History  (193 1-2),  XVII,  86,  pp.  56-7. 

^^Ibid.,  p.  72. 

^^See  Walden  (1846);  c£.  Emerson's  "Man  the  Reformer"  in  Nature:  Addresses 
and  Lectures. 


CHAPTER  VI 


THE   EXTREMITY   OF   DIRECT 
REPRESENTATION 


A  century  and  more  have  passed  since  the  Age  of  Jackson.  The 
principles  of  direct  democracy  have  meanwhile  undergone  drastic 
transformations.  The  Civil  War  destroyed  not  only  the  Southern 
Confederacy  but  also  any  contribution  the  South  might  make  to  a 
spirit  of  national  unity  for  some  time  to  come.  In  the  same  years 
American  industry  and  transportation  began  further  to  segmentalize 
the  national  interest  into  special  economic  interests.  Greater  and  more 
diverse  immigration  compounded  the  cultural  differentiation  of  the 
American  people.  The  forcible  reduction  of  the  southern  caste 
system  presented  the  nation  with  a  large  group  of  Negroes  who 
could  not  be  ignored  but  must  now  be  represented  in  some  fashion. 

The  United  States  after  the  Civil  War  had  so  changed  in  its 
economic,  communicative,  ethnic,  and  cultural  composition  that  a 
readjustment  in  ideas  of  representation  was  inherently  necessary  and 
practically  inevitable.  The  usual  disparity  between  men's  wishes  and 
uncontrolled  events  brought  a  slow  change  in  ideas,  but  a  number 
of  rapid  practical  adjustments.  In  representation,  as  in  other  areas  of 
social  action,  the  past  ruled  the  idea  while  the  present  ruled  the 
practice. 

The  materials  of  representation  since  the  Civil  War  begin  to 
break  into  three  broad  groups  which  form  the  basis  of  the  three 
chapters  that  follow.  First  of  all,  the  direct-representation  forces 
which  so  distinguished  the  ante-bellum  age,  rushing  full  of  vigor 
into  the  post-bellum  world,  encountered  head-on  the  effects  of  the 
new  civilization.  How  they  tried  to  overrun  their  obstacles,  avoid 
them  and  channel  around  them,  forms  the  substance  of  this  chapter. 
Secondly,  a  minority  developed  tendencies  that  we  may  call  "enlight- 
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ened  individualism."  These  men  were  not  partial  to  the  majority, 
nor  were  they  aristo-democratic,  nor  deterministic  economically, 
religiously,  or  socially.  Rather,  they  fixed  on  the  idea  o£  creating  the 
good  society  through  the  employment  o£  individual,  positive  reason. 
Sometimes  an  element  of  philosophical  individualistic  idealism,  as 
of  the  Transcendental  school,  entered  into  and  influenced  their  con- 
siderations of  problems  of  representation.  Finally,  individualism  lost 
its  grip  on  a  part  of  American  thought  which  premised  new  ideas 
of  representation  on  what  were  apparently  inevitable  social  trends 
towards  pluralism,  interest  power-clusters,  and  a  corporation-dom- 
inated society. 

The  advocate  of  direct  representation  still  tends  to  denigrate  and 
reduce  the  government  in  order  to  respect  the  majority  principle, 
and  to  "present"  himself  before  society.  The  enlightened  individ- 
ualist is  trying  to  master  society  by  application  of  the  principles  of 
science  and  by  isolated  individual  virtue.  To  him,  "Hberty  and  justice 
for  all"  individuals  means  for  each  and  every  one,  not  merely  for 
some  major  number.  The  constitutional  pluralist  seeks  to  rearrange 
the  representative  organization  of  society  to  allow  for  the  fixed  repre- 
sentation of  interests  according  to  the  Madisonian  "facts  of  life,"  and 
to  allow  for  the  promotion  of  specific  social  values  apart  from  the 
individual  person  who  may  separately  possess  such  values. 

Of  the  three  forces,  that  most  indigenous  to  American  life  and 
buried  most  deeply  in  the  American  spirit  was  the  idea  of  direct 
representation.  If  any  conception  of  the  problem  could  have  suc- 
ceeded during  the  past  century,  this  idea  would  have  been  the 
triumphal  one.  Instead,  ideas  of  direct  representation  had  not  a  mo- 
ment of  peace  during  the  years  to  follow.^  They  struggled  in  certain 
directions  but  there  is  much  evidence  to  show  that  those  directions 
hardly  coincided  with  the  direction  of  the  many  social  forces  beyond 
their  control.  Sometimes  the  direct  democrats  hewed  to  the  line  of 
the  ante-bellum  generation:  they  tried  to  introduce  their  ideas  of 
representation  into  all  political  institutions  and  into  the  political 
parties  as  well.  At  other  times  they  resorted  in  their  extremity  to         \ 

■*•  A  study  of  the  trials  of  direct  representation  and  direct  democracy  in  the  nine- 
teenth century  can  benefit  greatly  from  the  study  of  two  articles  by  Sidney  and 
Beatrice  Webb  on  the  development  of  democracy  in  the  British  Trades  Unions: 
"Primitive  Democracy  in  British  Trades  Unions,"  Political  Science  Quarterly,  XI 
(1896),  39i7,  and  "Representative  Institutions  in  Trade  Union  Democracy,"  in  the 
same  volume,  p.  640. 
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democratic  atavism:  a  return  to  personal  mass  government  would 
purify  the  political  soul  of  the  nation;  the  initiative,  referendum,  and 
recall  would  bring  back  the  ancient  community.  The  twentieth- 
century  public-opinion  polls  gave  them  new  hope.  Sometimes  in 
despair  of  reform,  they  abandoned  the  state  and  raised  the  appeal  for 
anarchism  or  anarchic  syndicalism,  where  representation  of  the 
people  came  by  nature  rather  than  through  devices. 

But  many  others,  too,  looked  at  the  unprepossessing  world  out- 
side, examined  their  own  standard  of  Hving,  and  came  to  the  con- 
clusion that  there  must  be  a  hidden  process  of  direct  democracy 
which  was  working  by  automatic  rules.  This,  with  the  reason  of 
natural  things  behind  it,  would  produce  the  best  government  yet 
witnessed  by  mortal  eyes.  It  has  been  for  these  others  to  explain  how 
the  representation  which  was  brought  about  historically  under  the 
psychology  of  direct  democracy  could  provide  more  and  better 
representation  for  a  greater  number  of  people  than  a  representation 
springing  from  divergent  ways  of  looking  at  society.  This  chapter  is 
devoted  to  describing  these  various  aspects  of  the  direct  representa- 
tion idea. 


DIRECT   REPRESENTATION    INCREASINGLY   APPLIED 

It  is  a  revealing  experience  to  read  Ostrogorski's  large  volume  on 
American  poHtical  parties  in  the  latter  part  of  the  nineteenth  century. 
At  every  turn  of  the  way,  at  the  conclusion  of  each  treatment  of  a 
new  or  changed  poHtical  device  to  render  democracy  safe,  Ostro- 
gorski  claims  that  failure  resulted,  for  the  "boss"  had  only  to  change 
his  tactical  headquarters.  The  "machines"  and  the  "interests" — 
those  were  the  recurrent  themes  of  the  post-bellum  world.  For  their 
private  advantage,  they  outdid  the  eflForts  of  the  populist  movements 
to  overcome  them.  Millions  of  embittered  people  contributed  vast 
quantities  of  work  toward  activating  the  existing  direct  democratic 
machinery  of  government  and  extending  it  to  cover  more  aspects  of 
politics.  All  this  human  expenditure,  openly  conducted,  in  excess  of 
any  peaceful  political  effort  in  all  history,  produced  reforms  whose 
total  impact,  as  the  Beards  have  written,  was  inconsiderable."  Not 

^Charles  A.  and  Mary  R.  Beard,  The  Rise  of  American  Civilization  (1934),  Vol. 
II.  p.  341. 
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a  single  great  problem  posed  by  the  insurgent  groupings  which 
threw  the  nation  into  turmoil  in  the  late  nineteenth  century  can  be 
said  today  to  have  been  solved,  unless  the  problem  be  described  in 
watered-down  terms  which  hardly  fit  the  mood  of  a  people  who 
sent  into  Washington  Congress  after  Congress  of  men  pledged  to 
their  support.^ 

The  large  part  of  the  direct  democrats  we  are  describing  here  did 
not  believe,  throughout  the  whole  series  of  imbroglios,  that  their 
ideas  of  representation  might  be  partially  responsible  for  their  lack 
of  success.  They  felt  that  the  source  of  their  problem,  when  it  was 
govermental,  lay  with  malevolent  individuals  who  were  obstructing 
the  popular  will.  The  solution  required  that  more  and  more  in- 
stitutions be  thrown  open  to  immediate  popular  intervention.  Let 
the  will  of  the  majority  work  on  every  problem,  they  cried. 

Their  preconceptions  forced  them  to  look  always  down  the 
straight  road  of  direct  representation.  Any  problem  would  have  a 
formula  applied  to  its  solution.  First,  demand  a  demogogic  candi- 
date. If  an  officer  misbehaves,  his  term  should  be  shortened;  if 
appointive,  he  should  be  made  elective;  if  elective,  he  should  be  re- 
called, or  his  legislation  should  be  referred  to,  if  not  initiated  by, 
the  people.  It  was  everyone's  duty  to  vote,  even  if  no  issues  existed 
and  he  did  not  know  who  was  running  for  office  or  what  the  party 
issues  were.  If  the  parties'  oligarchies  have  caused  trouble,  make  the 
oligarchies  elective — and  so  on.  For  every  problem  there  was  a  solu- 
tion readily  provided  from  the  bag  of  populist  tricks,  Ostrogorski's 
"formalism"  was  all-pervading.  The  prescription  for  every  demo- 
cratic social  ailment  was  more  "democracy"  of  the  formal,  structural, 
traditional  kind. 

The  convention,  originally  brought  about  by  the  democracy  of  the 
early  nineteenth  century  as  a  mode  of  controlling  nominations  to 
office  through  a  representative  assembly  composed  of  controlled 
delegates  of  the  people,  fell  into  popular  disfavor.  The  limits  of 
popular  intervention  in  politics  had  still  not  been  reached,  however. 
If  the  conventions  were  observed  to  fall  into  the  hands  of  the  same 
old  caucus,  removed  a  step  further  into  the  background,  another 
form  of  direct  election  could  again  allow  the  people  to  assume  con- 

^  J.  R.  Commons  calls  the  conflict  one  between  "an  upstart  plutocracy  and  a 
frenzied  democracy.  Where  now  is  serious  effort  to  understand  and  obviate  their 
conflict,  there  was  then  astute  aggravation  of  it."  A  Documentary  History  of  American 
Industrial  Society  (1910-ij),  Vol.  IX,  p.  20. 
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trol.  Direct  primaries,  beginning  in  California  in  1866,  were  put 
forward  as  the  solution.  The  goal  was  the  abolition  of  all  conven- 
tions except  for  the  purpose  of  drawing  up  platforms.  Nominations 
for  primaries  were  opened  to  petitions  signed  by  prescribed  numbers 
of  voters.  The  nominations  would  then  be  entered  on  the  ballot, 
regardless  of  opposition  from  the  machine  or  powerful  interests. 

By  1890  half  the  states  had  some  sort  of  direct-primary  legislation 
on  their  statute  books,  mainly  optional  in  nature,  however,  and 
subject  to  so  many  evasions  and  abuses  that  even  sincere  friends  of 
the  direct-primary  movement  doubted  their  good  effect.  The  move- 
ment gathered  strength  and  within  another  generation  swept  the 
whole  nation.  State-wide  primaries  became  mandatory,  and  the 
regulated  convention  system  was  abandoned  except  in  the  nomina- 
tion of  the  President.  A  movement  originated  to  demand  primaries 
for  the  nomination  of  the  President  as  well,  and  had  varying 
success  in  a  few  states. 

Generally  the  tendency  was  to  make  the  original  nomination 
another  election,  closely  resembling  the  general  election  which 
followed.  The  most  obvious  difference  between  the  two  elections  is 
that  in  the  primary  some  manner  of  test  had  to  be  applied  to  the 
voter  to  determine  whether  he  was  of  one  party  or  the  other,  except 
in  Montana  and  Wisconsin,  where  an  "open"  primary  was  con- 
ducted. The  test  usually  took  the  form  of  a  "challenge"  to  a  voter  or 
a  requirement  that  he  be  registered  on  the  party  lists  from  a  pre- 
vious election. 

In  the  southern  states,  always  Democratic,  the  direct  primaries  are 
the  principal  election,  for  the  final  election  is  always  won  by  the 
Democratic  party.  The  southern  answer  to  the  direct  primary  de- 
mand, therefore,  became  a  demand  for  a  run-off  election  between 
the  two  highest  candidates,  forcing  one  of  them  to  obtain  a  majority 
in  a  second  election.  Three  elections  are  often  held,  but  the  problem 
of  popular  control  of  the  machine  in  the  South  has  always  been  as 
grave  as  it  was  elsewhere.  One  can  visualize  a  whole  series  of  primary 
elections,  conducted  in  the  pattern  of  traditional  majority  elections, 
which  never  reach  the  pot  of  electoral  pure  democracy  at  the  end  of 
the  rainbow.*  It  is  interesting  that  the  most  thorough  study  of  the 
direct  primary,  that  written  by  Charles  E.  Merriam  and  Louise 

■*  Kirk  H.  Porter,  "The  Deserted  Primary  in  Iowa,"  American  Political  Science 
Review,  XXXIX  (1945),  732. 
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Overacker,  is  noncommittal  on  the  positive  answers  of  the  direct 
primary  to  the  problems  o£  representation.^  Its  recommendations  are 
for  the  most  part  either  "efficiency"  suggestions,  designed  to  make 
the  operation  of  direct  primaries  consistent  with  the  intention  of 
the  demand  for  the  primaries,  or  "anti-direct  democracy"  suggestions 
for  the  short  ballot  and  trained  civil  servants. 

The  movement  to  grant  the  vote  to  women  grew  throughout  the 
nineteenth  century.  There  is  reason  to  associate  it  with  the  individ- 
uahstic,  atomistic  conception  of  society  so  powerful  during  the 
period.^  The  drive  received  force  and  leadership  to  a  considerable 
extent  from  the  women  who  no  longer  regarded  themselves  as  a 
part  of  a  houshold  economy  and  who  desired  the  same  social 
mobility  as  male  individuals.  The  arguments  used  on  behalf  of 
granting  the  suffrage  to  women  were  substantially  the  same  as 
those  used  originally  to  gain  universal  manhood  suffrage.  The  divine 
right  of  the  individual  was  expounded;  the  slogan  of  "no  taxation 
without  representation"  was  revived;  ^  and  the  educational  nature 
of  the  vote  for  the  electors  was  urged  as  a  reason  for  giving  the 
vote  to  women.^  Mary  Putman  Jacobi  advanced  the  opinion  that 
inasmuch  as  women  were  in  many  cases  possessed  of  interests  dif- 
ferent from  those  of  men,  the  interests  of  women  should  be  repre- 
sented.^ Senator  Bailey,  testifying  against  a  universal  franchise, 
declared  himself  an  advocate  of  the  independence  of  representatives, 
and  he  saw  in  the  female  suffrage  movement  an  aspect  of  the  radical 
threat  to  turn  the  representative  into  a  delegate.^" 

A  Progressive  historian,  B.  P.  DeWitt,  wrote  that  the  assertion 
was  all  too  common  that  "women  already  are  represented  in  politics 
through  their  husbands  and  fathers  and  brothers."  ^^  It  is  wrong,  he 
claimed,  to  say  that  a  woman's  political  influence  should  be  exerted 
by  indirection.  Political  responsibilities  must  be  faced  and  discharged 
directly  by  every  man  and  woman. 

The  direct-democratic  impetus  behind   the   movement  for  the 

^Charles  E.  Merriam  and  Louise  Overacker,  Primary  Elections  (1928). 
®  Charles  E.  Merriam,  American  Political  Ideas  (1920),  p.  93. 
^  Hearings  Before  the  Committee  on  Woman  Suffrage,  House  of  Representatives, 
65th  Congress  (1918),  Part  II,  49. 

^Hearings  on  Woman  Suffrage,  p.  248. 

^Mary  Putnam  Jacobi,  Common  Sense  Applied  to  Woman  Suffrage  (1894),  p. 
180. 
^°  Hearings  on  Woman  Suffrage,  pp.  320  fl. 
^^  Benjamin  P.  DeWitt,  The  Progressive  Movement  (1915),  p.  196. 
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election  of  judges  accords  with  what  direct  democrats  were  advocat- 
ing from  the  beginning.  Here  again,  as  in  the  case  of  those  parts  of 
the  franchise  yet  limited,  as  with  the  pushing  of  the  election  prin- 
ciple farther  and  farther  into  the  recesses  of  the  party,  the  period 
after  the  Civil  War  brought  strident  popular  demands  for  "more 
democracy"  and  "responsibility  to  the  people's  will."  Since  the 
courts  were  in  many  situations  the  bulwark  of  the  propertied  in- 
terests against  the  actions  of  the  legislatures,  it  was  proposed  that 
elections  be  substituted  for  appointments  in  order  to  make  the  courts 
,  ,  a  better  reflection  of  the  popular  mind.  Theodore  Roosevelt  wrote 
%' '  that  "the  judge,  who  was  not  elected  by  the  people,  who  is  not  re- 
sponsible to  the  people,  and  who  is  often  wholly  ignorant  of  the 
vital  needs  of  the  great  majority  of  the  people,  is  the  final  and  irre- 
sponsible law-giver,  the  ultimate  authority  over  the  people."  He  then 
declared:  "The  Progressive  proposal  is  to  restore  the  sovereign 
power  to  the  people,  where  it  rightfully  belongs." 

The  defeat  of  the  Supreme  Court  Reorganization  Bill  sponsored 
by  Franklin  D.  Roosevelt  was  interesting  in  that,  while  proposed 
during  the  ascendant  wave  of  populism,  it  appears  to  have  suffered 
defeat  by  a  combination  of  professional  and  public  pressures.^^  In 
view  of  the  President's  serious  efforts  on  behalf  of  the  bill  and  the 
popular  strength  he  demonstrated  before  and  after  the  bill,  one 
might  raise  the  question  whether  popular  attention  had  now  reached 
the  point  where  it  was  primarily  uninterested  in  the  older  direct- 
democratic  formulae  for  curing  political  ailments. 

The  manner  in  which  the  United  States  Senate  was  elected  from 

^  y"'' ,  the  time  of  its  beginning  until  the  Seventeenth  Amendment  was 

■>*\  '\y'        passed  in  1913  was  not  exposed  as  contradictory  to  the  idea  of  direct 

\j  representation  until  the  issue  of  states'  rights  had  been  settled  by  the 

,   '  x>J-    ,,'       Civil  War.  Since  the  Senators  were  elected  by  the  state  legislatures, 

'A.\?"*^        and  it  was  well  known  that  the  principal  motive  behind  the  mode  of 

elections  was  the  appeasement  of  the  sovereign  claims  of  the  states, 

the  idea  of  direct  representation  had  faced  a  formidable  obstacle 

which  one  might  call  "qualitative."  That  is  to  say,  it  could  not  be 

easily  approached  by  the  logic  of  an  idea  of  representation,  but  rather 

depended  to  a  large  extent  on  a  logic  of  sovereignty. 

The  new  nationalism  which  followed  the  Civil  War  submerged 
the  old  considerations  and  allowed  the  idea  of  representation  to 

^^  See  p.  159,  injra. 
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stand  out  sharply.  There  were  those,  in  the  vigorous  debate  over 
the  proposal  to  allow  the  popular  election  of  Senators,  who  brought 
up  the  original  intent  of  the  Constitution  to  support  states'  rights  in 
the  Senate,  but  their  arguments  carried  little  force  even  where  the 
historical  truth  was  acknowledged.  The  prestige  of  the  Senate  had 
suflFered  from  constant  accusations  that  it  was  founded  on  wealth — 
the  wealth  of  the  new  industrial  and  commercial  leaders  who  were 
buying  their  way  into  the  state  legislatures  and  from  there  into  the 
Senate.  Therefore,  the  demands  for  the  initiative  and  referendum, 
the  popular  election  of  judges,  and  the  direct  primary  associated 
themselves  with  the  demand  for  a  directly  elected  Senate. 

Strong  opposition  to  the  proposal  arose  naturally  in  the  Senate 
itself  and  year  after  year  the  proposal  was  denounced  in  debate  as 
a  radical  violation  of  the  spirit  of  the  Constitution.  Senator  Hoar  of 
Massachusetts,  a  foremost  antagonist  of  the  change,  declared  in 
1893  that  the  very  idea  was  a  hostile  gesture  toward  the  state  legisla- 
tures, who  were  ordinarily  depended  upon  for  the  large  bulk  of 
government.  Was  everything  going  to  be  reduced  to  the  direct 
suffrage  of  the  people,  he  wondered.  "It  is  a  poor,  cheap  flattery  of 
the  people,  this  notion  that  suffrage  is  to  be  deified  and  that  the 
results  of  suffrage  are  to  be  degraded;  that  the  people  have  all  wis- 
dom and  all  honesty,  but  that  their  trusted  agents  are  to  be  bought 
or  cajoled."  "  He  questioned  the  right  of  the  House  of  Representa- 
tives to  its  universal  acclaim  as  the  direct  representative  of  the  peo- 
ple, pointing  out  that  the  procedure  of  the  House,  by  subjecting 
that  body  to  a  rule  of  a  small  minority  of  members,  makes  of  that 
merit  largely  a  myth. 

Election,  then,  to  Senator  Hoar  would  be  only  one  of  many  factors 
regulating  the  representative  qualities  of  the  legislature,  whereas  the 
advocates  of  the  direct  election  amendment  would  assert  that,  at 
the  very  least,  the  mode  of  election  over-shadowed  all  other  qualities 
in  importance.^*  A  resolution  of  Senator  Turpie  in  1890  presented 
this  latter  thesis:  "that  likeness  is  the  basis  of  agreement  and  of 
unity;  that  political  analogy  justly  followed  should  conform  the 

^^  Reprinted  in  Papers  Relating  to  the  Election  of  Senators  by  Direct  Vote  of  the 
People,  Senate  Document  No.  512  (1908),  60th  Congress,  ist  Session,  pp.  1-34,  15. 

^*  For  the  "rotten-borough"  features  of  the  Senate  see  J.  W.  Burgess,  "The  Election 
of  U.  S.  Senators  by  Popular  Vote,"  Political  Science  Quarterly,  XVII  (1902),  650; 
and  C.  H.  Wooddy,  "Is  the  Senate  Unrepresentative?"  Political  Science  Quarterly, 
XLI  (1926),  219. 
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method  of  choosing  Senators,  as  to  the  element  of  electors,  to  that 
so  long  prevailing  in  the  States  of  the  Union;  that  the  present 
method  of  choosing  United  States  Senators  tends  to  mar  and  mu- 
tilate the  system  of  popular  and  representative  government."  ^^ 

Later  on,  in  a  speech  concerning  his  resolution,  Turpie  declared 
that  "under  the  provisions  of  this  amendment  there  would  be  an 
actual  approach— a  contact;  not  a  partial  sympathy;  not  an  obHque 
connection  or  relationship  between  the  servant  and  those  served. 
The  nearer  a  governmental  agency  is  to  the  real  source  of  power, 
the  greater  will  be  its  value,  probity,  and  efficiency."  ^® 

The  variety  of  expression  and  the  flourishes  of  rhetoric  in  the 
debates  are  many,  but,  as  in  the  debates  over  the  elective  judiciary, 
women's  suffrage,  and  other  devices,  the  underlying  conception  of 
politics  possessed  by  those  who  sought  the  reform  is  that  representa- 
tive government  is  only  a  remedy  for  the  inconvenience  of  mass 
democracy.  The  whole  people,  operating  by  the  majority  principle, 
ought,  so  far  as  is  consistent  with  the  established  remedies  for  the 
inconvenience,  to  make  and  repeal  laws  and  order  pubUc  officials 
about  freely. 


NEW   EMPHASES   IN    DIRECT  REPRESENTATION 

There  have  been  five  different  types  of  recall  advocated  or  practiced 
in  America.  They  have  been  the  recall  of  elected  officers,  the  advisory 
recall  of  federal  elected  officers,  the  recall  of  judges,  the  recall  of 
judicial  decisions  involving  the  constitutionality  of  laws,  and  the 
recall  of  administrative  officials.  All  but  the  recall  of  elected  officers 
have  been  used  sparingly  and  criticized  severely.  The  recall  of 
particular  officers,  to  stand  for  another  election  to  the  office  which 
they  held  from  a  general  election,  began  its  modern  phase  with  its 
adoption  in  the  Los  Angeles  City  Charter  of  1903.  Oregon  in  1908 
was  the  first  to  allow  the  recall  of  any  elective  public  officer  of  the 
state.  By  1920,  the  recall  movement  had  reached  its  peak  of  legal 
acceptance  and  party  and  popular  approval.  Though  it  is  still  the 

^^  Reprinted  in  Papers  Relating  to  the  Election  of  Senators,  etc.,  Document  No.  512, 

P-  51- 

^^  Papers  Relating  to  Amendment  of  Constitution  for  Election  of  Senators  by  Direct 
Vote  of  the  People,  Senate  Document  No.  518  (1908),  60th  Congress,  ist  Session, 
p.  9. 
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law  in  many  jurisdictions,  it  characterized  the  reforming  zeal  of 
fifty  years  ago  rather  than  of  the  present. 

The  recall,  like  virtue,  has  been  more  preached  than  practiced. 
Assuming  that  the  instruction  of  representatives  was  more  demo- 
cratic and  right  than  the  independency  of  representatives,  the  pro- 
ponents of  the  recall,  finding  that  the  curve  of  independency  dur- 
ing occupancy  of  office  reached  its  peak  in  the  middle  of  the  term, 
thought  that  the  recall  might  break  up  the  curve.  Woodrow  Wilson 
called  it  "the  gun  behind  the  door,"  but  in  practice  the  "gun"  was 
cumbersome,  complicated,  and  required  many  people  to  fire  it. 
Questions  of  spending,  honesty,  and  other  simple  moral  issues 
achieved  considerable  response  from  the  public.  In  1942,  twenty- 
seven  states  possessed  general  laws  providing  for  the  recall.  Twelve 
of  these  allowed  the  recall  of  elected  state  officers.  Additional  states, 
not  having  general  laws,  allowed  city  charters  to  include  recall 
provisions  or  passed  special  laws  for  the  recall.  Though  most  of  this 
came  before  1925,  in  the  first  quarter  of  the  century  approximately 
one  hundred  and  fifty  instances  of  the  recall  occurred.^^  Only  two 
of  these  had  to  do  with  officers  elected  in  state-wide  elections.  Those 
threatened  by  a  recall  election  usually  triumphed. 

The  recall,  therefore,  though  in  principle  a  pure  manifestation  of 
the  psychology  of  direct  democracy,  can  hardly  be  said  to  have  re- 
stored the  direct  communication  between  elected  and  electors  so 
dear  to  the  heart  of  direct  democrats.  It  is  possible,  if  the  complaints 
of  many  politicians  are  even  partially  believed,  that  the  recall  was 
another  step  toward  preventing  the  representative  from  acquiring 
an  integrated  morale  in  the  performance  of  his  specialized  tasks. 
Again  we  have  a  case  where  increasingly  complex  politics  is  faced 
with  a  simple  device  aimed  at  complete  control. 

The  initiative  and  referendum,  like  the  recall,  have  been  hinted 
at  throughout  the  history  of  direct  democracy's  attempt  to  dom- 
inate representative  democracy.  But  again  like  the  recall,  their 
period  of  greatest  public  discussion  and  enactment  came  in  the  late 
nineteenth  century  in  America,  carrying  over  into  the  first  part  of 
the  twentieth  century.^®  Extreme  proposals  are  associated  with  ex- 
treme conditions,  and  the  initiative  and  referendum  were  a  move- 

^'^  See  W.  B.  Graves,  American  State  Government  (1936),  p.  139;  F.  L.  Bird  and 
F.  M.  Ryan,  The  Recall  of  Public  Officers  (1930),  p.  5. 

^*  "The  Initiative,  Referendum,  and  Recall,"  Annals  of  The  American  Academy, 
XLIII  (1912).  The  complete  issue  is  devoted  to  this  subject. 
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ment  to  bring  government  back  under  the  control  of  the  "incor- 
ruptible" people.  They  were  part  of  the  general  protest  against  legis- 
lative corruption  and  the  overrepresentation  of  large-scale  industry. 
All  the  previous  representative  devices  which  might  have  secured  a 
government  in  the  popular  image  were  to  be  pushed  further  toward 
the  logical  goal  of  direct  action  by  the  community  on  all  matters 
affecting  the  community. 

A  survey  by  Stuart  A.  Rice  of  the  number  of  articles  on  the  initia- 
tive and  referendum  listed  in  the  Reader's  Guide  for  each  year  from 
1900  to  1922  showed  an  increasing  development  of  attention  to  the 
subject  from  1900  to  the  years  191 1  and  1912.  In  the  early  1920's, 
attention  dropped  to  an  average  below  that  of  1900.  The  number 
of  states  adopting  measures  providing  for  the  two  devices  followed 
the  same  pattern,  reaching  a  peak  in  1912.^^  The  first  success  of  the 
movement  came  in  South  Dakota  in  1898,  and  forty  years  later 
some  twenty  states  possessed  the  initiative  and  referendum.  Some 
form  of  direct  participation  in  lawmaking  is  found  in  every  state 
save  Delaware.  There  have  been  few  extensions  of  the  idea  since 
World  War  I,  although  hundreds  of  elections  involved  its  use.  South 
Carolina  in  1924  voted  on  fifty-two  measures  at  one  time.  In  Cali- 
fornia, where  173  measures  were  submitted  to  the  electorate  in  twelve 
years,  the  highest  voter-participation  was  found  on  measures  relating 
to  Bible  reading,  the  sale  of  oleomargarine,  the  gasoline  tax,  the 
repeal  of  prohibition,  the  repeal  of  a  law  legalizing  boxing,  preven- 
tion of  cruelty  to  animals,  daylight  saving,  Sunday-closing  laws, 
and  unemployment  relief.  The  least  interest  was  shown  in  measures 
relating  to  private  corporations,  methods  of  voting  in  local  refer- 
endums,  a  judicial  council,  election  of  judges  and  a  governor's 
council,  municipal  and  county  charter  amendments,  and  intergov- 
ernmental arrangements.  Thus  technical  matters  of  considerable 
importance  are  slighted  while  morals  are  emphasized.  Questions  of 
public  morals  showed  a  participation  of  82.1  per  cent,  questions  of 
public  debt,  45.7  per  cent.  On  the  average,  participation  was  less 

1  20 

than  50  per  cent. 

The  experiences  of  particular  states,  California  and  Michigan,  cor- 
responds to  a  general  observation  in  all  states.  V.  O,  Key  and 

^^  Stuart  A.  Rice,  Quantitative  Methods  in  Politics  (1928),  pp.  247-9. 

^^  H.  F.  Gosnell  and  M.  J.  Schmidt,  "Popular  Law-Making  in  the  United  States," 
in  New  York  State  Constitutional  Convention  Committee,  Problems  Relating  to  Legis- 
lative Organization  and  Powers  (1938),  Vol,  VII. 
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W.  W.  Crouch,  writing  about  the  CaHfornia  experience,  remarked 
that 

"the  initiators  of  propositions  have  usually  been  pressure  organizations     1/2^ 
representing  interests — commercial,  industrial,  financial,  religious,  politi- 
cal— which  have  been  unable  to  persuade  the  legislature  to  foUow^  a 
particular  line  of  action."  ^^ 

This  situation  has  led  to  attacks  on  the  claim  that  popular  voting 
on  issues  created  a  feeling  of  community  solidarity.  A.  L.  Low^ell 
suggested  that,  since  a  minority  most  frequently  initiated  legislation, 
questions  of  a  dehcate  moral  and  sectarian  nature  might  be  raised.^^ 
In  such  an  event,  social  peace  would  hardly  benefit.  Again,  since 
participation  is  so  small,  the  desire  for  "unity"  on  the  part  of  the 
whole  people  is  questionable.  And  the  split  in  the  final  voting  on 
a  measure  is  bound  to  evidence  disunity  rather  than  unity.  Though 
a  large  number  of  people  may  feel  more  contented  with  their  gov- 
ernment if  they  overtly  manifest  their  power  over  it,  a  minority 
might  well  feel  safer  in  the  hands  of  representatives  who  are  always 
in  need  of  the  support  of  2  or  3  per  cent  of  the  electorate. 

A  single  issue  may  split  a  community  more  than  a  tally  of  aver- 
ages on  many  issues.  Whereas  a  single  issue  may  isolate  a  single 
enemy  and  thus  draw  the  lines  for  social  conflict,  many  issues  con- 
jure up  many  enemies  and,  correspondingly,  many  friends. 

Since  the  initiative  and  referendum  were  proposed  initially  to 
push  through  popular  legislation  against  the  vested  interests  and 
their  "controlled"  legislators,  it  might  be  expected  that  large  majori- 
ties would  have  characterized  voting  on  initiated  or  referred  meas- 
ures. This  did  not  occur.  The  most  important  measures  had  close 
results,  whereas  large  majorities  occurred  on  measures  to  which 
most  people  were  indiflFerent  and  regarding  which  the  legislature 
was  not  under  fire  for  inactivity .^^  Hardly  any  striking  examples  of 
legislative  conservatism  have  been  expunged  by  the  direct  legislation 
of  the  people.  Professor  Aikin,  after  his  study  of  Californian  expe- 

^^  From  V.  O.  Key,  Jr.  and  W.  W.  Crouch,  The  Initiative  and  Referendum  in 
California,  pp.  565-8.  Copyright  1939  by  the  University  of  California  Press.  Re- 
printed by  permission  of  the  University  of  California  Press.  James  W.  Pollock,  The 
Initiative  and  Referendum  in  Michigan  (1940),  p.  69;  "Big  Business  Attempts  to 
Use  the  Initiative,"  American  Federalist,  XL VI  (1939),  38. 

^^A.  L.  Lowell,  Public  Opinion  and  Popular  Government  (1919),  pp.  220-23. 

^A.  B.  Hall,  Popular  Government  (1921),  p.  140,  for  examples;  also  the  Pollock 
study. 
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rience,  reduced  the  defense  of  the  initiative  to  a  psychological  senti- 
ment of  power.  Californians  resented  defective  legislative  appor- 
tionment less  than  the  people  of  Illinois  because  the  initiative  might 
have  been  used  to  change  the  apportionment  in  California,  but  not 
in  Illinois.^* 

If  we  accept  his  statement  of  the  difference  in  attitude  and  the 
explanation  of  it,  it  would  seem  then  that  the  initiative  and  referen- 
dum foster  a  frame  of  mind  that  corresponds  badly  to  the  realities 
of  political  life.  If  some  rusted  implements  are  kept  in  a  firehouse 
and  the  belief  in  them  is  so  great  that  new  implements  are  rejected, 
the  firemen  are  not  likely  to  quench  an  outbreak  of  fire. 

Although  the  initiative,  referendum  and  recall  have  not  had  re- 
"~~~Tnarkable  success,  the  ideal  of  the  instructed  representative  is  one 
of  the  principal  components  in  the  mind  of  many  Americans.^^  A 
Fortune  survey  of  1938  asked  a  representative  group  "Do  you  be- 
lieve that  a  Congressman  should  vote  on  any  question  as  the  major- 
ity of  his  constituents  desire,  or  vote  according  to  his  own  judg- 
ment?" ^^  Thirty-seven  and  four-tenths  per  cent  indicated  that  he 
ought  to  follow  the  desire  of  the  constituency,  54.1  per  cent  that  he 
should  use  his  own  judgment,  and  8.5  per  cent  had  no  answer. 
Another  study,  by  L.  E.  Gleeck,  of  the  attitudes  of  Congressmen 
toward  the  opinions  of  their  constituents  declared  that  "probably 
more  than  half  of  the  Congressmen  voted  against  the  expressed 
opinion  of  their  constituents  as  judged  by  the  mailbags."  ^^  The 
same  study,  interviewing  thirteen  Congressmen  on  their  views, 
found  that  twelve  out  of  the  thirteen  asserted  that  their  own  judg- 
ment was  the  basis  for  their  voting.  At  the  same  time,  they  stated 
that  the  opinions  of  their  constituents  were  a  heavy  secondary  influ- 
ence, along  with  the  views  of  other  public  leaders,  the  position  of 
their  poUtical  party,  and  public-opinion  polls.  Studies  by  F.  V.  Cant- 
well  and  others  of  the  effects  of  direct  communications  to  repre- 
sentatives from  the  constituents  by  mail,  telegraph,  or  petition  point 

^*  Letter  published  in  Problems  Relating  to  Legislative  Organization  and  Powers, 
p.  392. 

^^  Luepp,  "Do  Our  Representatives  Represent?"  p.  440;  Harvey  Walker,  "Com- 
munication in  the  Legislative  Assembly,"  Annals,  CCL  (1947),  59.  The  "personal 
attention"  to  constituent's  needs  is  an  aspect  of  instructions.  Cf.  J.  T.  Salter,  "Personal 
Attention  in  Politics,"  American  Political  Science  Review,  XXXIV  (1940),  54. 

^^ Fortune.  XVIII  (1938),  94. 

^"^  L.  E.  Gleeck,  "96  Congressmen  Make  Up  Their  Minds,"  Public  Opinion  Quar- 
terly, HI  (1940),  3. 
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to  no  more  than  a  professed  desire  to  "take  into  consideration"  all 
of  the  elements  pertinent  to  the  communications  in  forming  a  judg- 
ment on  an  issue.^^ 

The  development  of  public-opinion  polls,  however,  which  grew 
up  in  the  decades  between  the  two  World  Wars,  had  some  mean- 
ing to  those  who  continued  to  see  in  direct,  mass  representation  the 
solution  of  the  problem  of  representation.  When  it  became  apparent      , 
that  the  polls  which  were  being  conducted  really  defined  the  mo-    W^ 
mentary  opinion  of  the  electorate  on  a  specific  issue,  the  champions     \] 
of  popular  representation  took  heart.  Articles  appeared  proclaiming 
the  coming  of  a  new  age  of  democracy.  No  longer  would  the  indi- 
viduals composing  society  be  hampered  in  the  free  expression  of 
their  ideas.  Conformance  of  the  representative  to  the  desires  of  his 
constituents  would  now  be  inevitable.  In  its  first  stage,  the  dispute 
over  public-opinion  polls  concerned  their  possible  error.  Many  peo- 
ple who  did  not  believe  in  instructions  challenged  the  ability  of  the 
polls  to  reflect  opinion  exactly.  But  improved  methods  of  polling 
soon  destroyed  that  objection.  A  scientifically  conducted  poll,  free 
from  corruption,  can  more  accurately  depict  the  electorate's  simple    |^«^ 
preferences  on  an  issue  than  can  an  initiated  or  referred  law,  because 
the  latter  is  always  influenced  by  machine  politics  and  extent  of    " 
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participation. 

But  the  final  meaning  of  the  controversy  over  public-opinion  polls 
is  essentially  a  struggle  between  ideologies  of  representation.  The 
basic  criticisms  of  these  polls  are  the  same  as  the  criticisms  of  the 
free  operations  of  the  majority  of  individuals  on  the  government. 
The  polls  at  best  render  only  a  limited,  temporary,  and  forced  ver- 
dict of  the  electorate.^"  The  straw  poll  exists  in  a  political  vacuum, 
like  the  Utopias  of  history,  unrestrained  and  undirected  by  the 
urgent  requirements  of  conference,  co-operation,  and  the  compro- 

^^  F.  V.  Cantwell,  "Public  Opinion  and  the  Legislative  Process,"  American  Political 
Science  Review,  XL  (1946),  924.  A  study  of  public  opinion  and  communications 
between  Congressmen  and  the  public  during  the  Supreme  Court  Reorganization  Bill 
debate  of  1937.  The  Taft-Hartley  Labor  Bill  of  1947  brought  to  President  Truman 
an  all-time  peak  of  772,265  private  communications    (The   Chicago  Sun,  July  22, 

1947). 

^^  G.  Gallup  and  S.  F.  Rae,  The  Pulse  of  Democracy:  The  Public  Opinion  Poll 
and  How  It  Wor\s  (1940). 

^°  Lindsay  Rogers,  The  Pollsters  (1949);  H.  F.  Gosnell,  Grass  Roots  Politics  (1942), 
chap,  i;  also  his  "The  Improvement  of  Present  Opinion  Analysis,"  in  D.  Waples  (ed.), 
Print,  Radio  and  Film  in  a  Democracy  (1942). 
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mise  characterizing  the  legislative  process.  It  is  possible  that  out  of 
the  techniques  of  public-opinion  polling  a  method  of  instructing 
representatives  could  be  placed  in  operation.  If  such  a  procedure 
were  legalized,  direct  representation  of  the  traditional  kind  would 
achieve  a  signal  triumph,  but  a  revolution  in  the  established  repre- 
sentative system  would  result.  At  present,  since  the  technicalities  of 
polling  are  not  popularly  understood  and  the  agitation  for  direct 
representation  is  not  so  great  as  it  has  been  at  other  times,  the  poll 
has  temporarily  assumed  an  informational  character.  It  is  instruc- 
tive to  representatives  who  consider  the  opinions  of  constituents  as 
one  of  a  number  of  factors  in  making  political  decisions.^^ 


THE   SPIRIT   OF   INSURGENCY 

Although  the  American  Constitution  did  not  institute  a  party  sys- 
tem, the  nineteenth  century  so  securely  grafted  the  idea  of  two 
major  parties  onto  American  poHtical  Hfe  that,  as  Ostrogorski  com- 
plained, deviations  into  independency  or  a  third  party  were  widely 
regarded  as  un-American  and  contra-mores.^"  Yet  the  late  nineteenth 
and  early  twentieth  centuries  were  characterized  by  recurrent  waves 
V  •  of  insurgency,  independency,  and  third-party  movements.^^  With- 
out exception,  these  groupings  had  more  in  common  with  each 
other  than  they  had  differences.  There  always  existed  a  basis  for 
limited  movements  to  remedy  the  more  striking  complaints  of 
farmers  and  workers.  The  movements  wove  in  and  out  of  the 
;-      major  parties,  here  striking  a  compromise,  there  standing  fast  on 

a  point  of  economic  or  personal  principle. 
'^         In  no  respect  did  the  movements  resemble  each  other  more  closely 
than  in  their  attitude  towards  representation.  And  if  the  post-Civil 
War  period  in  America  can  be  called  the  Age  of  Insurgency,  it  may 
also  be  called  the  Age  of  Reaction  of  Direct  Representation.  Each  of 

^^  G.  W.  Hartmann,  "Judgements  of  State  Legislators  Concerning  Public  Opinion," 
Journal  of  Social  Psychology,  XXI  (1945),  105;  J.  L.  Woodward,  "Public  Opinion 
Polls  as  an  Aid  to  Democracy,"  Political  Science  Otiarterly,  LXI  (1946),  2;  G.  F. 
Lewis,  Jr.,  "Congressmen  Look  at  the  Polls,"  Public  Opinion  Otiarterly  (1940),  229. 

^"  M.  Ostrogorski,  Democracy  and  the  Organization  of  Political  Parties  (transl.  by 
F.  Clarke,  1902),  Vol.  II,  chap.  viii. 

^^  Fred  E.  Haynes,  Third  Party  Movements  Since  the  Civil  War  (19 16);  Nathan 
Fine,  Labor  and  Farmer  Parties  in  the  United  States  (1928). 
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the  new  movements  presented  an  economic  platform  replete  with 
injunctions  against  the  "interests"  and  proposals  for  sweeping  eco- 
nomic measures  concerning  the  railroads,  corporations,  and  banking. 
At  the  same  time,  the  ancient  representative  propositions  of  the 
direct  democrats  were  presented  in  an  extreme  form,  but  dressed  to 
fit  the  problems  of  the  day. 

National  unity,  declared  the  National  Grangers  in  1874,  was  their 
object.  Selfish  interests  were  their  enemies.  The  Grangers  urged 
"every  member  to  do  all  in  his  power  legitimately  to  influence  for 
good  the  action  of  any  political  party  to  which  he  belongs."  The 
"harmony"  of  the  national  interest,  the  "unity"  of  the  people,  the 
"spuriousness"  of  the  claims  of  divided  interests  are  common  to  the 
period  of  insurgency.  It  is  the  whole  people  who  are  unrepresented, 
not  the  members  of  a  particular  class.  "We  seek  to  restore  the  gov- 
ernment of  the  Republic  to  the  hands  of  the  'plain  people,'  with 
which  class  it  originated,"  stated  the  Populist  Platform  of  1892.  "We 
believe  that  the  power  of  government — in  other  words,  of  the  people 
— should  be  expanded.  .  .  ."  ^^  The  Socialist  Party  of  1912,  the 
Progressive  Party  of  1912,  and  the  Progressive  Party  of  1924  declared 
specifically  for  the  "people"  and  against  the  "interests."  The  Progres- 
sives of  1924  charged  that  monopoly  was  king  and  that  the  people 
would  not  yield  further  to  its  tyranny.  "They  know  monopoly  has 
its  representatives  in  the  halls  of  Congress,  on  the  Federal  bench, 
and  in  the  executive  departments.  .  .  ."  ^^ 

The  means  of  removing  the  "interests"  from  their  position  be- 
tween the  government  and  the  people  were  generally  the  same- 
more  direct  democracy.  The  Populists  advocated  the  initiative  and 
referendum,  favored  limiting  the  President  and  Vice-President  to 
one  term  only,  urged  the  direct  election  of  Senators,  and  sought  the  rVU—v^-M 
adoption  of  the  secret  ballot.  The  Socialists  advocated  unrestricted  ,  . 

and  equal  suffrage  for  men  and  women,  the  abolition  of  the  electoral  '      ^^' 

college,  and  the  easing  of  provisions  for  amending  the  national 
Constitution.  The  Progressives  in  1912  advocated  the  election  of 
Senators  directly  by  the  people;  nation-wide  preferential  primaries 
for  Presidential  candidates;  direct  primaries  for  the  nomination  of 
state  and  federal  officers;  the  initiative,  referendum  and  recall;  equal 

^*  Henry  Steele  Commager,  Documents  of  American  History  (1935),  Vol.  II,  p. 
144. 

35  Ibid..  Vol.  II,  p.  375. 
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suffrage  for  women;  and  legislation  regulating  lobbies.^^  In  1924, 
the  Progressives  declared  themselves  as  favoring  the  direct  popular 
election  of  all  Federal  judges. 

The  economic  programs  of  the  groups  and  individuals  of  the  far 
left  differ  more  than  political  statements  covering  the  representative- 
represented  relationship.  The  individual  is  alw^ays  supposed  to  face 
all  aspects  of  the  government  directly.  Henry  Demarest  Lloyd 
stated  in  a  speech  in  Chicago  that  the  people  had  taken  over  the 
"management"  of  the  government  in  1776  and  could  now  extend 
their  management  to  new  spheres.  The  Senate  would  be  abolished, 
the  referendum  would  be  set  to  work,  and,  with  popular  control  of 
the  government  and  industry  established,  courts,  President,  and 
Congress  would  be  in  the  people's  hands.^^  The  government  would 
become  a  "people's  syndicate."  ^^ 

Whatever  elements  of  government  could  not  be  managed  directly 
by  the  people  might  be  abolished,  thought  many  of  the  radicals. 
"The  functions  of  government  should  be  kept  at  a  minimum,  and 
officials  should  be  selected  in  such  manner  as  to  ensure  their  being 
real  'and  not  pretended  microcosms  of  their  constituents.' "  ^^  Some- 
times at  a  loss  as  to  how  the  problem  of  growing  centralization  of 
production  might  be  handled  with  any  sort  of  mass-controlled  de- 
vices, the  radicals  urged  primitive  Jeffersonian  agrarianism  as  a  solu- 
tion. Benjamin  Tucker,  the  individuaUst  anarchist,  asserted  that  he 
was  only  an  "unterrified  Jeffersonian."  Ezra  Heywood  found  in 
American  tradition  a  justification  of  his  anarchism:  "It  is  really 
only  a  new  assertion  of  the  ideas  of  self-rule  and  self-support  which 
Jefferson  'put  into  the  Declaration  of  1776,'  which  suggested  the 
doctrines  of  'Cost  the  Limit  of  Price'  and  'individual  Sovereignty 
proclaimed  by  Josiah  Warren  from  New  Harmony,  Indiana,  in 
1830.'"'° 

The  crux  of  the  difference  between  the  traditional  direct  demo- 
cratic idea  of  representation  and  the  American  anarchistic  idea  lay 

^®  See  DeWitt,  The  Progressive  Movemeiit,  for  an  integrated  work  giving  the 
Progressive  viewpoint  on  many  social  questions. 

^'^  Chester  M.  Destler,  American  Radicalism  1865— igoi:  Essays  and  Documents 
(1946). 

^^  Ibid.,  p.  205. 

^^  Ibid.,  p.  93. 

^'^  Ibid.,  p.  88.  Warren,  in  his  True  Civilization,  set  up  a  "Deliberative  Council" 
to  decide  problems  otherwise  beyond  the  possibility  of  individual  settlement  (pp.  26— 
33,  (?/  passim). 
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in  their  respective  attitudes  towards  the  majority  principle.  Once 
the  majority  principle  is  granted  to  be  specious  or  unjust,  representa- 
tion turns  to  presentation  and  voluntary  agreements  among  individ- 
uals. Stephen  Pearl  Andrews,  for  example,  felt  that,  inasmuch  as 
there  were  no  two  objects  in  the  universe  precisely  alike,  each  object 
had  a  rationale  of  just  behavior  within  itself.*^  The  individual  is 
such  an  object  and  therefore  cannot  be  justly  ruled  save  by  his  own 
self-control.  The  rule  of  the  majority  is  foreign  to  the  nature  of  true 
democracy.  As  all  men  are  born  free  and  equal,  every  man  is  born 
free  from  the  government  of  every  other  man. 

In  the  main,  however,  the  insurgency  of  America  based  itself  on 
the  majority  principle  and  tended  to  submerge  other  representative 
machinery  to  the  clear  operation  of  the  majority.  It  naturally  tended 
to  identify  the  majority  with  the  whole  people  and  with  the  princi- 
ple that  "what  is  best  for  the  majority  is  best  for  all."  Its  attachment 
for  the  majority  was  historically  conditioned  by  the  obvious  manipu- 
lations of  government  by  small  organized  interests.  With  great 
persistence,  the  insurgents  pursued  "national  unity,"  seeking  it, 
however,  only  through  those  measures  which  did  not  conflict  with 
its  psychology  of  individualism,  of  government  no  bigger  than  or 
different  from  the  people. 


V 


REARGUARD  DEFENSE  OF  DIRECT  REPRESENTATION 


But  it  may  be  asked,  "What  of  the  vast  number  of  Americans  who 
never  formed  part  of  the  insurgent  movements?  What  ideas  of 
representation  did  they  hold?"  Some  held  to  ideas  which  can  be 
called  "enlightened  individualism"  and  which  will  be  discussed  in 
the  next  chapter.  Others  were  employing  or  developing  pluralistic 
ideas  of  representation  which  are  reserved  for  discussion  in  the 
succeeding  chapter.  But  it  is  true  that  another  large  group  lived 
among  the  activated  devices  of  direct  representation,  accepted  those 
practices,  and  believed  that  in  them  could  be  found  a  high  degree 
of  representation  as  compared  with  the  alternative  systems. 

The  members  of  this  large  group  differed  from  the  pure  type  of 
the  direct  democrat  in  that  they  were  not  constantly  striving  to  push 

*^  Science  of  Society  (ist  ed.;  1852),  cited  in  Schuster,  Native  American  Anarchism, 
pp.  105  fl. 
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the  direct  representative  idea  to  its  ultimate  conclusion.  They  were 
content  with  the  practices  already  established  by  a  previous  genera- 
tion of  direct  democrats  and  sought  to  justify  the  extent  of  repre- 
sentation that  could  be  evolved,  given  their  contemporary  system. 

They  did  not  deny  that  the  majority  had  strong  claims  on  the 
whole  body  politic.  Nor  did  they  deny,  on  the  other  hand,  that 
specific  interests  and  minorities  at  times  had  claims  superseding 
even  the  claims  of  the  majority.  Rather,  they  believed  that  under 
the  American  system  of  representation  both  might  be  reconciled. 

The  majority  could  be  disposed  of  through  analysis  of  politics. 
This  showed  that,  in  most  political  issues,  the  majority  was  a  myth. 
Ignorance,  lack  of  concern,  lack  of  participation,  lack  of  communica- 
tions among  the  members  of  the  majority  meant  that  in  most  legis- 
lative matters  the  majority  had  no  will;  or  if  it  had  a  will,  that  will 
was  unascertainable;  or  if  the  will  were  ascertainable,  it  could  not 
be  expressed  in  law  until  major  changes  had  been  made. 

In  place  of  the  will  of  the  majority  was  substituted  a  more  flexible 
idea,  that  of  compromise  among  opposing  or  potentially  opposing 
groups  arranged  in  one  or  several  of  the  many  ways  of  accomplish- 
ing political  "deals."  The  end  result  of  the  process  of  bargaining 
would  be  a  condition  not  wholly  approved  by  any  grouping  but  one 
reasonably  satisfactory  to  the  majority. 

The  principle  of  political  compromise  was  useful  in  inhibiting 
class  struggle.  The  representation  of  classes  may  be  accompHshed, 
but  that  representation  is,  and  ought  to  be,  incomplete.  To  destroy 
one  class  in  order  to  raise  up  another  class  is  unjust  and  may  even 
be  an  impossible  burden  for  any  system  of  representation.  Of  what 
utility  is  it,  it  could  be  asked,  to  possess  an  idea  of  representation, 
if  what  is  required  is  the  complete  subjection  of  a  minor  interest  to 
a  major  one.?  The  nature  of  politics  is  the  reconciUation  of  opposing 
forces  on  a  basis  acceptable  to  all,  not  on  a  monopolistic  basis  pleas- 
ing to  the  larger  interest.  This  is  accomplished  under  the  majority 
representation  system  by  watering-down  extreme  demands  and  play- 
ing one  interest  off  against  another.  The  majority  principle  succeeds 
primarily  because  there  is  no  majority.  No  legislation  can  exist  by 
itself;  it  is  all  part  of  a  continuous  compromising  process  which 
bodes  ill  for  the  exclusive  representation  of  any  single  part  and 
well  for  the  orderliness  of  society  as  a  whole. 

But  even  if  society  were  not  regarded  as  crystallizing  into  classes 
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and  it  were  not  desirable  to  represent  these  classes  in  the  govern- 
ment, the  critics  of  direct  representation  claimed  there  were  still 
many  other  unsolidified  groupings,  interests,  and  factions  which 
perverted  the  unitary  theory  of  representation.  Why  not  bring 
them  into  the  open  rather  than  leave  them  as  they  were,  hidden, 
subversive,  and  powerfully  represented  out  of  proportion  to  their 
importance  ? 

The  answer  here  lay  partially  in  Madison's  defense  of  the  consti- 
tutional system.  Madison  conceived  of  society  as  a  group  of  inter- 
ests in  a  state  of  flux,  but  designed  a  system  of  representation  that 
would  admit  interests  not  as  groups  but  only  as  temporarily  effective 
influences.  There  is  no  reason  to  go  beyond  Madison  in  this  respect; 
the  introduction  of  universal  suffrage  and  the  increasing  effects  of 
the  Industrial  Revolution  further  diversified  society,  but  that  meant 
simply  that  the  more  groups  there  were  struggling  at  the  trough, 
the  less  likely  it  was  that  any  single  group  might  put  away  a  dispro- 
portionate share  of  the  fodder. 

The  lobby,  it  is  true,  had  regrettable  aspects,  but  incorporating  the 
lobbies  into  a  form  of  representation  would  not  solve  the  problem 
of  representing  the  multitude  of  interests.  There  were  too  many 
interests  to  be  represented,  their  manner  of  selection  would  be  im- 
possible to  determine,  their  permanent  representation  would  be  un- 
desirable in  a  period  of  changing  economy,  and  their  joint  stubborn- 
ness would  not  assist  in  the  continual  spirit  of  compromise  needed 
for  legislating.  If  left  to  themselves — subject  to  regulation  by  registra- 
tion, accounting,  etc. — they  would  be  under  the  supervision  of  the 
public  eye  and  would  be  so  competitive  amongst  themselves  that 
they  would  defeat  whatever  component  in  each  other's  purpose 
might  not  be  consonant  with  the  public  interest. 

While  America  has  divergent  nationaUty  and  religious  groups 
scattered  throughout  the  country  and  in  some  cases  concentrated 
in  certain  sections  of  the  large  cities,  she  has  not  had,  with  the  ex- 
ception of  the  Negro,  great  difficulty  in  reconciling  the  groups  to 
working  with  each  other  in  politics.  Unlike  some  European  coun- 
tries, political  groupings  have  not  formed  around  cultural  differ- 
ences to  the  exclusion  of  social  and  economic  differences.  A  defense 
of  the  established  devices  of  representation  would  emphasize  that 
under  the  majority,  geographical,  and  issueless  party  system  prevail- 
ing, cultural  exclusiveness  cannot  succeed  in  politics.  To  create  the 
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majority,  all  groups  of  the  population  are  needed,  and  their  favor 
is  courted.  Political  discussion  is  therefore  rarely  pitched  on  the  level 
of  cultural  bias.  Rather,  all  groups  are  equally  respected  in  public 
discourse.  In  those  situations  where  a  particular  nationality  or  reli- 
gion is  concentrated,  flattery  of  the  dominant  group  is  not  achieved 
at  the  expense  of  the  minor  group. 

On  the  other  hand,  the  resulting  character  of  representation  is  not 
so  desiccated  as  to  be  meaningless.  In  making  up  the  slate  of  candi- 
dates, the  political  parties  generally  select  representatives  of  the 
various  cultural  groups  to  round  out  a  complete  presentation  to  the 
electorate.  The  sensitivities  of  cultural  groupings  are  thus  respected 
in  the  final  representation,  but  are  controlled  by  the  political  party 
to  restrain  excesses  of  enthusiasm  by  the  representatives  of  any  par- 
ticular group. 

The  major  parties  are  more  careful  in  respecting  and  positioning 
minor  groupings  than  the  insurgent  and  radical  parties,  who,  with- 
out hope  of  achieving  a  majority,  but  with  the  expectation  of  gath- 
ering strength  for  an  ideal,  frequently  nominate  candidates  whose 
characteristics — personal,  religious,  national,  or  racial — are  not  "typi- 
cal" of  the  accepted  standards  of  "eligibility."  Established  direct 
representation  tends  to  maximize,  then,  the  correspondence  of  char- 
acteristics between  representative  and  represented,  but  at  the  same 
time  does  allow  some  "proportional  representation"  of  the  different 
groups  composing  the  electorate. 

Sections  caused  concern  to  the  delegates  of  the  Constitutional 
Convention,  but  sectionalism  was  not  worked  into  the  construction 
of  constituencies.  Madison  and  Hamilton  hoped  that  peaceful  con- 
ciliation and  arbitration  between  the  landed  and  commercial  inter- 
ests might  be  accomplished  by  the  middle  group  of  professional 
people.  Still,  although  representation  of  state  sovereignties  (the  con- 
troversy of  the  large  state  versus  the  small  state)  complicated  the 
making  of  the  Constitution,  genuine  sectionalism,  based  on  eco- 
nomic and  social  differences,  endangered  its  ratification.  In  review- 
ing the  events  that  led  to  the  Civil  War  and  its  disastrous  conse- 
quences for  the  South,  it  seems  doubtful  whether  constituencies 
arranged  by  sections  could  have  done  as  much  to  avert  the  catastro- 
phe as  the  relatively  neutral  system  of  representation  then  existing. 
As  it  was,  even  under  this  relatively  neutral  system  in  the  Senate  and 
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House,  the  fundamental  conflict  was  fully  expounded  and  finally 
turned  out  of  the  chambers  to  be  resolved  in  trial  by  battle.  The 
coincidence  between  state  representation  in  the  federal  government 
and  sectional  differences  was,  in  fact,  close  enough  to  divide  the 
government.  The  forces  of  economic  and  social  development,  en- 
larging the  difference  between  the  northern  and  southern  constitu- 
encies, changed  the  meaning  of  representation  in  the  South  from  a 
right  of  participation  to  a  right  of  nullification.  Thus  the  path  of 
representation  tends  always  to  lead  to  the  idea  of  sovereignty  and 
self-determination.  Formal  representation  by  major  sections  tends  to 
smooth  the  path,  our  defenders  of  the  established  system  would 
argue. 

The  partial  meaning  of  the  Senate  is  still  sectional.  The  West,  as 
compared  to  the  Northeast,  is  overrepresented.  Yet  most  of  the 
geometrically-cut-out  territories  had  hardly  a  history  of  sovereignty 
before  admission  to  the  Union.  They  were  and  are  simply  favored 
districts,  distorting  the  theory  of  the  representation  of  equal  pro- 
portions of  population.  After  the  sectional  controversy  before  the 
Civil  War,  when  the  issue  of  slavery  in  the  territories  played  a  large 
part  in  the  admission  of  new  states  to  the  union,  the  violence  of 
debate  over  new  states  diminished.  Congress  balked  for  some  time 
at  admitting  New  Mexico,  whose  cultural  and  racial  composition 
was  much  different  from  that  of  the  rest  of  the  land,  and  Utah, 
where  a  little-understood  religion  predominated.  In  the  case  of  the 
remaining  new  states,  favorable  action  was  opposed  by  only  mild 
objections  from  the  eastern  states  to  the  disproportionate  representa- 
tion. Apart  from  the  point  that  East-West  needs  were  comple- 
mentary to  a  large  extent,  another  reason  explained  the  ease  with 
which  the  Union  was  expanded.  The  politically  adept  class  in  the 
territories  was  likely  to  be  on  familiar  terms  with  the  mining  and 
railroading  interests,  who  were  also  entrenched  in  the  politics  of 
the  East.  Not  only  was  there  a  correspondence  of  eHtes  in  the  new 
and  old  regions,  but  such  groups  possessed  a  strong  lobbying  repre- 
sentation to  care  for  their  interests  apart  from  their  traditional  rep- 
resentation by  elected  representatives. 

Although  the  earliest  struggles  over  apportionment  in  America 
were  often  developed  rural  against  undeveloped  rural,  the  struggles 
in  the  last  century  have  been  rural  versus  urban.  When  more  than 
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a  few  people  have  the  right  to  elect  a  representative,  apportionment 
is  necessary,  unless  the  representative  be  chosen  from  the  whole  so- 
ciety, as  in  the  case  of  the  American  President. 

Apportionment,  which  comes  in  response  to  the  demand  to  treat 
with  local  interests  as  well  as  with  the  interests  of  the  whole  society, 
is  a  numerical  treatment  of  the  society  which  has  come  to  be  based 
on  the  theory  of  equality  of  participation,  interest,  and  aptitude. 
Apportionment  inclines  toward  neutraUty  when  its  bases  are  equal- 
ity of  population  for  each  district  and  purely  geometric  designations 
of  district  boundaries.*^  Several  state  constitutions,  by  providing  for 
representation  of  political  units— townships,  towns,  or  counties — 
have  entrenched  the  rural  populations  in  the  legislatures  to  the  dis- 
advantage of  the  urban  sections.  In  effect  this  is  gerrymandering;  in 
principle  it  is  a  sort  of  federalism,  as  its  origin  in  Rhode  Island  and 
Connecticut  evidences. 

Problems  of  apportionment  also  arise  as  the  population  increases 
or  declines  in  particular  constituencies.  Vested  party  and  personal 
interests  often  cause  neglect  in  restoring  the  pure  mathematical 
quality  of  constituencies,  but  in  America  the  rural  areas  of  the  state 
have  been  the  principal  opponents  of  the  mathematical,  periodic 
apportionment  of  districts.  Although  almost  all  state  constitutions, 
true  to  the  doctrines  of  their  rationalistic  creators,  require  apportion- 
ment every  ten  years  or  less,  the  dates  of  the  last  apportionments  in 
over  a  third  of  the  states  range  from  one  to  two  generations  back.*^ 
Meanwhile,  the  increasing  population  of  the  cities  is  not  represented 
by  personnel  in  the  state  legislatures  proportional  to  its  numbers. 
New  York  City,  with  59.3  per  cent  of  the  population  of  the  state, 
controls  44.6  per  cent  of  the  membership  of  the  House  and  47  per 
cent  of  the  membership  of  the  Senate. 

The  lack  of  consistency  is  felt  in  the  absence  of  "proper"  urban 
majorities  on  the  floor  of  the  legislatures.  Urban  deficiency  is  ap- 
parent also  in  the  management  of  the  state  parties.  For  voting  rights 

*^  The  best  treatment  of  the  technical  aspects  of  apportionment  is  to  be  found 
in  L.  F.  Schmeckebier,  Congi-essional  Apportionment  (1941). 

*^  Council  of  State  Governments,  "News  Bulletin"  of  the  Public  Administration 
Clearing  House  (Chicago),  Release  No.  i,  Feb.  3,  1941;  E.  Durfee,  "Apportionment 
of  Representation  in  the  Legislature:  A  Study  of  State  Constitutions,"  Michigan 
Law  Review,  XLIII  (1945),  1091;  E.  C.  Griffith,  Rise  and  Development  of  the 
Gerrymander;  Colegrove  v.  Green,  328  U.  S.  549  (1946)  is  an  interesting  attempt 
to  force  a  reapportionment  and  the  court  presents  a  summary  of  gerrymandering 
practices. 
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are  proportioned  to  legislative  seat-holdings  and  therefore  rural 
party  leaders  have  disproportionate  control  over  the  party  conduct 
and  platform.  Such  conditions  have  often  been  justified  by  rural 
spokesmen,  and  remembering  Jefferson's  agrarianism  and  its  tre- 
mendous influence  on  American  popular  thought,  it  is  expecting  too 
much  to  anticipate  a  withdrawal  of  rural  principles  for  the  sake  of 
an  abstract  theory  of  districting.  But  here  again  is  a  condition  of 
representation  reflecting  differentiation  of  interests  provided  for  in 
fact  if  not  in  theory.  The  United  States  Senate,  which  was  not  cre- 
ated to  represent  the  country  areas,  has  become  a  stronghold  of  rural 
representation. 

FROM   MAJORITY  WILL   TO    "fREE-MARKET" 
REPRESENTATION 

The  actual  pattern  of  representation  emerging  from  American  his- 
tory has  not  lacked  defenders.  Adam  Smith  and  James  Madison 
would  undoubtedly  view  its  flexibility  with  indulgence.  Practical 
politicians  are  used  to  it  and  expound  its  virtues,  real  and  assumed. 
But  the  most  sophisticated  presentation  of  the  case  for  representation 
by  processes  of  the  free  political  market  is  to  be  found  in  the  scat- 
tered writings  of  T.  V.  Smith.^  In  a  short  article  on  "Custom,  Gos- 
sip, Legislation,"  the  main  points  are  present. 

The  legislator  knows  whereof  he  speaks,  when  he  says  that  legis- 
lation based  upon  scientific  knowledge  is  mostly  myth.  "But  why  not  re- 
form.?" the  scientist  queries.  "Why  not  build  upon  our  knowledge 
instead  of  upon  custom  and  gossip?"  The  Legislator  replies:  "What 
knowledge?" 

For  the  knowledge  on  which  legislation  is  based  is  often  of  a  most 
relative  sort.  Also,  it  contains  elements  which  are  intrinsic,  not  to 
the  object  studied,  but  to  many  other  political  considerations. 

The  predicament  of  the  legislator  is  that  every  vote  is  a  dozen 
votes  upon  as  many  issues  wrapped  up  together,  tied  in  a  verbal  package, 
and  given  a  single  number  of  this  bill  or  that.  To  decide  what  issue  of 
the  many  hidden  in  each  bill  one  wants  to  vote  upon  is  delicate,  but  to 

**T.  V.  Smith,  The  Legislative  Way  of  Life  (1940);  "Custom,  Gossip,  Legislation," 
Social  Forces,  XVI  (1937),  24;  "Two  Functions  of  the  American  State  Legislator," 
Annals  of  The  American  Academy,  CXCV  (1938),  183;  "The  Moral  Function  of  the 
American  State  Legislator,"  State  Government,  XI  (1938),  75;  The  Promise  of 
American  Politics  (1936). 
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make  certain  that  the  vote  will  be  actually  on  that  rather  than  upon 
another  issue  is  indelicate  presumption. 

Compromise  permeates  politics. 

Legislatures  are  the  readiest  exemplars  of  the  process  of  compro- 
mise. This  is  a  humble  but  honorable  view  of  the  democratic  process. 
Nothing  is  to  be  gained  by  not  being  realistic.  .  .  .  Legislation  is,  as 
William  James  suggested  of  democracy  as  such,  a  business  in  which  you 
do  something,  then  wait  to  see  who  hollers,  and  then  relieve  the  holler- 
ing as  best  you  can  to  see  who  else  hollers. 

The  election  process  is  symbolic  and  psychological  in  meaning, 
rather  than  a  device  for  the  purpose  of  instructing  delegates.  In  The 
Legislative  Way  of  Life,  Smith  writes:  "Such  an  education  in  toler- 
ance and  generosity  enables  the  politician  at  his  best  to  fulfill  in  the 
legislature  the  duty  which  democracy  imposes."  ^^  It  prepares  him 
to  represent  not  a  special  interest,  but  a  manageable  combination. 
"The  moral  function  of  the  legislator  is  to  preserve  the  peace  by 
constructing  a  justice  against  the  joint  recalcitrance  of  equally  good 
citizens,"  he  declares  in  another  place.**^  Thus  the  whole  process  of 
representation  becomes  an  acting  out  of  a  play  in  which  the  actors 
are  independent  within  the  limits  of  the  stage,  the  setting,  and  the 
changing  tastes  of  the  audience.^^  Their  role  is  meaningful  but  it 
has  no  direct  connection  with  the  ticket  the  audience  fills  for  ad- 
mission.*^ 

In  the  Promise  of  American  Politics^^  Professor  (and  Senator) 
Smith  contrasts  his  theory  of  democratic  representation  with  those 
of  the  Facists  and  the  Communists.  The  Fascists  and  other  phil- 
osophical idealists  claim  that  a  "real  will"  must  be  represented  over 
and  above  the  idea  which  each  man  has  of  his  own  good.^°  The 
Communists,  though  allowing  plural  values  on  a  cultural  level, 
insist  on  unity  in  economics  and  basic  poHtical  matters.  Smith  feels 
that  the  cultural  differences  which  the  Russian  system  of  representa- 
tion allows,  and  certain  aspects  of  functional  or  vocational  repre- 
sentation which  many  democratic  theorists  have  urged  and  which 

*^  Smith,  The  Legislative  Way  of  Life,  p.  55. 
**  Smith,  "Two  Functions,"  p.  184. 
47/fo-J.,  p.  188. 

*^  Royden  J.  Dangerfield  and  R.  H.  Flynn,  "Voter  Motivation  in  the  1936  Okla- 
homa Democratic  Primary,"  Southwestern  Social  Science  Quarterly,  XVII  (1936),  i. 
^^  Smith,  The  Promise  of  American  Politics,  especially  chap.  v. 
^^  Ibid.,  p.  165. 
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the  Soviet  system  has  encouraged,  could  be  appHed  in  democratic 
systems  with  good  results. 

However,  democratic  governments  have  rested  so  long  on  systems 
of  territorial  or  geographic  representation  that  they  perhaps  would 
not  long  survive  a  complete  change  in  their  anatomy.  The  territorial 
system,  furthermore,  fosters  the  spirit  of  the  whole  as  against  its 
parts,  and  at  the  same  time  it  provides  a  measure  of  interest  (in- 
cluding economic)  representation.  "The  democratic  way  is  the  path 
of  compromise  achieved  through  intelligence,"  and  territorial  repre- 
sentation best  promotes  such  compromise.^^ 

Proportional  representation  would  tend  to  unite  advantages  of 
both  functional  and  geographic  systems.  Smith  believes,  though 
again  it  should  not  obhterate  the  old  ways.  It  "would  automatically 
adjust  the  conflict  between  functionalism  and  regionalism  by  per- 
mitting effectively  to  operate  at  election  whatever  resolution  this 
conflict  had  reached  in  the  mind  of  each  voter."  ^^  One  man  should 
count  for  one  and  no  more,  according  to  Professor  Smith,  and  each 
man  best  knows  what  is  best  for  him.  Accordingly,  proportional 
representation,  which,  as  we  shall  see  in  the  next  chapter,  generally 
implied  a  rational  good  for  society,  is  for  Smith  primarily  a  means 
of  compromising  relative  values. 

T.  V.  Smith  cannot  be  said  to  give  a  completely  additive  theory 
of  representation;  his  theory  is  not  the  calculating  machine  of  the 
"practical"  poHtician.  If  it  so  seems,  it  is  because  he  is  interpreting 
and  following  closely  the  pragmatic  philosophy  of  the  "rational 
act."  ^^  Briefly,  as  the  critics  of  William  James  and  John  Dewey  so 
well  know,  "rational"  behavior  must  be  pitched  to  ends  which  are 
parts  of  the  act  rather  than  to  remote  ideals.  The  "good"  goals  are 
one  step  ahead  of  the  acts  that  attain  them,  and,  in  consequence,  it 
may  often  seem  that  the  one-step  lead  is  lost  and  that  there  is  left 
simply  a  blind  opportunism  aimed  only  at  keeping  the  activity  in 
motion.  How  often  the  practical  politician,  like  other  men  of  affairs, 
must  falter  into  sheer  opportunism  is  too  well  known  to  the  casual 
observer  to  bear  further  discussion.  The  contrary  vice — the  panting 
pursuit  of  the  infinite  on  earth,  by  fair  means  or  foul — is  as  common 
and  deserves  to  be  mentioned  with  the  vice  of  opportunism. 

^'^Ibid.,  pp.  167,  186-8. 
^^ Ibid.,  p.  I. 

°^John  Dewey,  Human  Nature  and  Conduct  (1930),  pp.  198,  211,  225,  230, 
255-6. 
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ENLIGHTENED    INDIVIDUALISM 


During  the  greater  part  of  the  nineteenth  century  and  up  to  the 
present  time,  many  men  combined  a  love  o£  individualism  with  a 
fear  of  majority  excesses.  They  believed  in  social  democracy,  but  in 
terms  of  opportunity  and  charity  rather  than  in  terms  of  leveling 
and  conformance.  And  they  were  reconciled  to  the  inevitability  of 
the  state.  In  fact,  in  some  cases,  a  respect  for  the  capacities  of  indi- 
vidual men  led  them  to  feel  that  a  state  might  be  positive  in  nature 
and  assume  a  virtuous  role  in  the  education  of  men. 

Their  heydey,  of  course,  was  the  eighteenth  and  the  early  nine- 
teenth century,  when  they  were  not  yet  consciously  aware  that  the 
automatic  workings  of  social  laws  might  not  produce  the  best  eco- 
nomic and  political  system  ever  known.  But  gradually  they  were 
oflfended  and  perturbed  by  the  fragmentation  of  society  into  many 
interests  and  by  the  amoral  strivings  of  many  isolated  individuals 
and  baseless  groupings  in  that  society.  Both  Adam  Smith's  and  John 
Locke's  simple  stratagems  for  politics  began  to  wear  at  the  edges. 
New  classes  arose  and  crystallized,  and  inventions  and  industries 
turned  competition  into  monopoly.  "The  cult  of  incompetence" 
seemed  to  be  the  object  of  demagogic  leaders;  the  majority  principle 
grew  from  an  "experiment"  into  a  "fetish." 

Yet  the  hold  of  the  Age  of  Reason  remained  strong.  ReHgion  was 
still  consigned  to  the  Middle  Ages;  science  was  the  touchstone  of 
progress  in  human  affairs  as  in  industry.  Politics,  therefore,  required 
only  the  aggregate  modicum  of  intelligence  found  in  many  indi- 
viduals. As  men  cast  ofF  the  garments  of  ancient  prejudice  and  out- 
moded institutions,  they  would  grow  strong  in  the  sun  of  indi- 
vidual exertions. 

So  long  as  there  was  this  compelling  faith  in  reason  and  so  long 
as  the  idea  of  reason  was  in  itself  a  psychological  concept  connected 
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with  the  philosophy  of  individuahsm,  a  slanted  idea  of  representa- 
tion was  Hkely  to  result.  The  philosophy  of  rationalism  makes  of 
reason  more  than  a  tool.  It  posits  reason  as  the  goal  of  society. 
Representative  institutions  should  be  so  constructed  as  to  lead  to 
the  fulfillment  of  the  process  of  political  reason.  Furthermore,  when 
belief  in  reason  is  beUef  in  the  collective  reasons  of  separate  indi- 
viduals— that  is,  when  there  is  rational  individualism — representa- 
tive institutions  must  have  not  only  a  common  objective  of  finding 
the  final  political  reason,  but  if  they  are  to  accomplish  their  task, 
they  must  also  be  constructed  in  an  individualistic  fashion  which 
will  allow  individual  rather  than  group  processes  to  work  freely 
toward  the  goal  of  reason. 

A  distinction  must  be  found  between  the  two  modern  branches  of 
the  ideas  of  direct  representation  described  in  the  last  chapter  and 
the  ideas  with  which  this  chapter  is  concerned.  The  first  distinction, 
that  between  the  more  traditional  mass  democrats  and  those  indi- 
viduals considered  as  "enlightened  individualists,"  can  turn  on  the 
position  of  the  majority  principle.  If  we  examine  the  political  be- 
havior of  the  direct  democrats  since  their  first  manifestations,  we 
find  at  all  times  a  transcendent  faith  in  the  majority  principle  as 
the  resolvent  of  political  conflicts  and  the  means  of  moving  forward. 
On  the  other  hand,  no  such  faith  is  entertained  by  the  "enlightened 
individualist."  Rather,  he  is  concerned  with  discovering  the  "reason" 
in  society  and  giving  that  reason  a  secure  and  powerful  place  in 
representation.  The  rights  of  minorities  consequently  are  of  great 
importance  to  him,  and  the  institutions  that  contribute  to  the  irra- 
tional organization  of  political  life  he  views  with  regret. 

The  second  distinction,  that  between  the  automatic  market- 
adjustment  idea  of  representation  and  "enlightened  individualism," 
is  based  on  the  end  toward  which  political  activity  is  directed.  If  it 
must  be  conceded  that  rational  legislation  is  the  object  of  the  repre- 
sentative process,  the  workings  of  the  free  market  in  ideas  and  in- 
terests will  hardly  possess  a  reason  fulfilling  the  requisite.  Each 
"deal"  has  a  reason  peculiar  to  itself.  All  the  "deals"  which  make  up 
the  history  of  a  campaign,  a  session,  or  a  program  have  no  joint 
interconnecting  reason  either.  The  general  interest,  then,  becomes  a 
term,  whose  only  meaning  is  a  transient,  ad  hoc  description  of 
"what  is."  Representative  devices,  like  the  railroads  or  the  postal 
system,  are  judged  not  by  what  they  carry,  but  by  how  they  carry  it. 
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The  sociology  o£  free-market  representation  maintains  that  the  aim 
o£  representation  is  to  keep  the  boat  afloat,  not  to  steer  it. 

Yet  the  three  ideas  possess  certain  characteristics  in  common.  All 
three  lack  class-consciousness,  and  are  therefore  unlike  the  ideas  of 
John  Adams,  Madison,  and  Hamilton,  All  three  are  individuaHstic 
and  atomistic  in  their  conception  of  society,  tending  to  regard  each 
individual  as  a  law  unto  himself  and  to  disregard  the  ever-growing 
group  controls  and  ever-present,  socially  communicated  patterns  of 
action  and  belief. 

The  two  principal  beneficiaries  of  enlightened  individualism  in 
the  history  of  representation  are  the  theory  of  the  representative 
executive  and  the  theory  of  proportional  representation.  Otherwise, 
the  spokesmen  of  enlightened  individualism  have  tended  to  exhaust 
their  energies  in  urging  "active  citizenship"  and  "idealistic  leader- 
ship" upon  unwilling  and  apathetic  audiences. 

Many  Americans  have  believed  that  political  problems  might  be 
overcome  if  enough  individuals  were  appealed  to  on  grounds  of 
conscience  and  public  morality.  No  one  denied  individual  free  will 
and  many  thought  that,  if  only  the  individual  might  be  started  out 
of  his  lethargy,  the  problem  of  the  relationship  between  the  people 
and  their  representatives  might  be  solved.  It  would  be  useless  to 
satirize  the  generations  of  American  moralists  who  had  the  habit 
of  urging  people  to  "be  good  citizens."  Many  novelists  and  critics 
have  sapped  that  approach  to  its  core. 

John  Dewey  defined  it  accurately  enough  for  our  purpose  in  his 
work  on  Human  Nature  and  Conduct. 

The  notion  that  an  abstract,  ready-made  conscience  exists  in  in- 
dividuals and  that  it  is  only  necessary  to  make  an  occasional  appeal  to  it 
and  indulge  in  occasional  crude  rebukes  and  punishments,  is  associated 
with  the  causes  of  lack  of  definitive  and  orderly  moral  advance.  For  it 
is  associated  with  lack  of  attention  to  social  forces.^ 

It  is  a  type  of  conduct  familiar  to  most  persons,  for  it  is  en- 
countered in  their  experiences  with  American  religion,  the  press, 
and  political  writing.  What  is  significant  for  us  is  not  that  such 
behavior  is  fruitless  and  miscalculated,  but  that  it  occurs  because 
other  forms  of  constructive  political  education  are  wanting,  or  if 
available,  are  frowned  on  socially.  If  one  were  to  search  for  evidence 

•"■John  Dewey,  Human  Nature  and  Conduct  (1930),  p.  319. 
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on  this  point  in  the  newspapers,  books,  and  speeches  of  the  last 
century,  he  would  find  it  wherever  education  was  considered  neces- 
sary— be  it  etiquette,  alcohol,  religion,  or  politics. 

REPRESENTATION   BY   THE   EXECUTIVE 

The  greater  part  of  modern  ideas  of  representation  developed  in 
close  relation  to  the  legislature.  The  public  officers  most  associated 
with  the  word  "representative"  began  their  career  as  group  spokes- 
men before  the  throne.  The  elected  executive  in  America  is  an  ex- 
ception to  this  tradition.  He  is,  rather,  a  distinct  contribution  to 
modern  political  institutions,  and  is  comparable  in  a  highly  Hmited 
sense  to  the  twin  consuls  of  ancient  Rome.  His  distinction  occurs  in 
two  major  respects;  as  the  representative  of  the  total  community,  he 
draws  on  sources  of  attachment,  prestige,  and  belief  which  are  for- 
eign to  the  nature  of  representation  by  assemblies;  and,  though 
charged  with  administrative  responsibilities,  he  is  elected  by  the 
people. 

Kingship  by  implied  consent  differs  from  this.  Constitutional 
monarchies  of  the  Swedish  or  British  type  are  transmitted  and  tradi- 
tional forms  of  personal  authority  or,  as  Max  Weber  put  it,  of 
"hereditary  charisma"  wherein  "recognition  is  no  longer  paid  to  the 
charismatic  qualities  of  the  individual,  but  to  the  legitimacy  of  the 
position  he  has  acquired  by  hereditary  succession."  ^ 

Such  kingship  has  representative  qualities.^  But  the  emphasis  in 
representation  falls  first  on  the  underlying,  solidifying,  and  tradi- 
tional community  of  the  whole  and  then  on  the  inactive,  legalistic 
procedures  of  the  society.  The  King  does  not  have  a  consciously 
active  role,  or,  when  the  "active"  role  does  appear  in  times  of  crisis, 
it  consists  largely  of  representative  acts  of  expression  (visiting  the 
sick,  the  wounded,  the  bombed-out,  and  declaring  the  glorious,  gen- 
eralized symbols  of  the  community's  history).  The  representative 
assembly  and  its  cabinet  leaders  are  relied  upon  for  the  driving, 
"rational"  activity  which  the  society  needs.* 

^  Max  Weber,  The  Theory  of  Social  and  Economic  Organization  (transl.  by  A.  M. 
Henderson  and  T.  Parsons,  1947),  p.  366. 

^  See  Otto  von  Gierke,  The  Development  of  Political  Theory  (transl.  by  Bernard 
Freyd,  1939),  for  medieval  ideas  of  representative  kingship,  quoting  Chancellor 
Gerson,  Marsiglio  di  Padova,  William  of  Ockham,  et  al.,  pp.  194,  249. 

*Cf.  M.  D.  Eder,  "Politics,"  Social  Aspects  of  Psychoanalysis  (E.  Jones,  ed.,  1924). 
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But  in  earlier  days  kingship  had  more  important  elements  in 
common  with  the  office  o£  the  elective  executive  today.  The  king, 
writes  A.  M.  Hocart  in  Kings  and  Councillors,  is  a  compound,  and 
all  the  castes  are  contained  within  him.  The  castes,  which  are  known 
by  the  specialized  personal  services  they  render  the  king,  develop 
as  specialized  aspects  o£  the  king.  The  English  constitution  today 
still  bears  traces  of  such  origins.  In  times  o£  highest  ceremony,  the 
evidences  reappear  and  confirm  their  origin,  though  now  they  have 
lost  their  intrinsic  significance  for  everyday  life.  "The  old  house- 
hold offices,  out  of  which  our  whole  administration  developed,  reap- 
pear, however,  at  the  coronation."  ^  Parliament  itself  has  no  part  in 
the  coronation  ceremonies. 

Administration  of  government,  however,  is  still  in  the  name  of 
the  "Crown."  As  de  Tocqueville  pointed  out  in  L'ancien  regime  et 
la  revolution,  the  clerks  of  early  modern  times  bored  through  the 
fabric  of  the  old  feudal  structure  prior  to  the  great  Revolution, 
substituting  new  skills  for  old  and  consolidating  the  monarch's  posi- 
tion.*^ When  the  king  of  various  countries  vanished,  the  clerks  re- 
mained. The  American  elected  executive  is  unique  in  that  he  has 
acquired  his  administration  without  the  loss  of  his  activity. 

He  is  chosen  by  majority  or  plurality;  his  term  of  office  is  lim- 
ited. He  is  engaged  in  politics  and  has  most  of  the  time  been  a 
professional  politician.  He  is  a  party  leader.  Publicity  and  news 
focus  upon  him  rather  than  upon  individual  assemblymen  because 
he  is  so  well  situated  to  give  both  active  and  expressive  representa- 
tion in  all  its  aspects. 

The  task  of  this  section,  it  follows,  is  to  determine  the  sources  of 
support  for  the  executive  as  representative.  The  principle  sources, 
we  will  conclude,  come  from  that  state  of  mind  which  we  call  en- 
Hghtened  individualism.  And,  strangely  enough,  the  idea  of  the 
representative  executive  is  related  in  a  complementary  fashion  to 
the  idea  of  proportional  representation  which  is  discussed  in  the 
section  to  follow. 

The  first  elected  representative  executives  in  America  were  the 
Puritan  leaders  of  New  England.  With  them  begins  a  development 
which  has  grown  stronger  down  to  the  present  day,  although  it  has 
rarely  been  perceived.  The  other  colonial  executives  were  delegates 

^  A.  M.  Hocart,  Kings  and  Councillors  (1936),  p.  121. 

®  Alexis  de  Tocqueville,  L'ancien  regime  et  la  revolution  (4th  ed.,  i860),  Book  II. 
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of  the  Crown  and  gave  representation  as  the  Crown  gave  it.  They 
were  not  responsible  to  the  people,  though  they  may  have  been  at 
times  responsible  for  them.  They  appointed  the  officers  of  the  ad- 
ministrative machinery  and  enforced  the  laws;  they  commanded  the 
military  forces  and  acted  as  the  highest  judicial  officers  of  the  col- 
onies; and  they  called  and  dissolved  the  assembhes,  recommended 
laws,  wielded  the  veto,  and  nominated  their  councils. 

Of  the  thirteen  colonies,  Connecticut  and  Rhode  Island  had  their 
own  charters  and  controlled  their  executives.  Massachusetts  had  a 
charter,  but  had  also  a  governor  appointed  by  the  Crown  who  had 
been  foisted  on  her  only  after  a  considerable  experience  with  her 
own  executive.  The  three  proprietary  colonies  unwillingly  had  ex- 
ecutives appointed  by  the  Penn  and  Calvert  families,  and  the  seven 
Royal  Provinces  received  their  chief  executives  from  the  Crown.^  If 
we  consider  that  the  New  England  colonies,  in  addition  to  pos- 
sessing a  religious  inclination  toward  patriarchy,  also  had  a  less 
constant  misfortune  at  the  hands  of  uncontrolled  executives,  we 
might  expect  that  the  elected  executive  would  have  a  more  sympa- 
thetic audience  in  New  England. 

But,  temporarily  at  least,  all  pro-executive  sentiment  was  buried 
by  the  revolutionary  upheaval.^  New  York's  Revolutionary  Consti- 
tution was  alone  in  making  the  Governor  popularly  elective  until 
the  adoption  of  the  Massachusetts  Constitution  of  1780.  Prior  to 
that  date,  Massachusetts  and  three  other  states  provided  only  for 
executive  councils.  Rhode  Island  and  Connecticut  kept  their  charter 
governor,  who  was  popularly  elected,  but  greatly  increased  the 
powers  of  the  legislature  in  proportion  to  those  of  the  executive. 

The  feeling  against  the  executive  carried  over  into  the  Continental 
Congress.  Ad  hoc  committees  of  members  of  Congress  carried  on 
the  administration  for  a  time  after  the  failure  of  administration  by 
the  Congress  acting  as  body.  Then  experts  from  the  outside  were 
added  to  the  committees,  and  finally,  in  178 1,  after  six  years  of  un- 
happy experience  with  numerous  committees  of  overlapping  mem- 
bership, the  Congress  settled  on  the  principle  of  departments  headed 
by  single  expert  individuals,  responsible  to  and  reporting  back  to  it. 

"^  Allan  Nevins,  The  American  States  During  and  After  the  Revolution,  lyys-iySg 
(1924),  pp.  2,  4,  6-10. 

^  Ibid.,  pp.  166-7;  Leslie  Lipson,  The  American  Governor:  From  Figurehead  to 
Leader  (1938),  pp.  11-14. 
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Needless  to  say,  a  single  central  executive  received  no  serious  con- 
sideration. 

The  executive  did  not  regain  his  eminence  in  the  states  for  many 
years.  In  the  federal  government,  after  a  great  debate  in  the  Phila- 
delphia Convention  and  in  the  ratification  conventions,  the  advo- 
cates of  a  single  executive  were  more  successful.  Compromises  were 
made,  to  be  sure.  Indeed,  the  presidency  under  the  Constitution 
summarized  a  variety  of  opinions  on  representation.  The  President 
was  to  be  elected  in  a  manner  calculated  to  give  some  satisfaction 
both  to  the  advocates  of  popular  election  and  those  of  election  by  the 
legislature.  The  legislatures  and  voters  chose  the  electors,  and  the 
people,  though  the  voting  was  by  states,  had  a  hand  in  the  House's 
power  to  choose  the  President  if  no  single  candidate  received  a 
majority  of  the  electoral  vote.  The  Senate  controlled  trials  for  im- 
peachments and  had  the  power  to  approve  appointments — both  ar- 
rangements flattered  the  states  as  sovereign  bodies.  But  beyond  the 
compromise  was  the  major  victory  for  single  responsibility  in  the 
administration  of  the  government.^ 

Thus  the  administrative  ineptitude  of  the  Continental  Congress 
helped  bring  a  great  change  to  the  federal  system,  which  in  turn 
influenced  many  state  constitutions.  In  the  Convention,  Hamilton 
dwelt  on  the  efficiency  of  the  single  executive.  "Energy  in  the  Execu- 
tive is  a  leading  character  in  the  definition  of  good  government," 
he  wrote  later  in  the  Federalist}^  Hamilton  received  support  from 
James  Wilson,  who  placed  greater  trust  in  popular  rule  than  did 
Hamilton  and  who,  consequently,  was  determined  that  the  chief 
executive  should  be  elective,  subject  to  a  fixed  term  of  office,  and 
preferably  chosen  by  the  direct  suffrages  of  the  people.^^  Gouverneur 
Morris  saw  a  paternal  role  in  the  office:  "The  Executive  therefore 
ought  to  be  so  constituted  as  to  be  the  great  protector  of  the  Mass 
of  the  people."  ^^  Madison  felt  that  the  President's  ability  to  act  as 
a  balance  against  legislative  excesses  was  important,^^  \ 

^Leonard  D.  White,  The  Federalists  (1948),  chap.  ii. 

^°  Federalist,  No.  70;  cf.  Alexander  Hamilton,  Worlds  (ed.  by  Henry  C.  Lodge, 
1904),  Vol.  II,  p.  21,  in  which  Hamilton  remarks  in  the  New  York  Convention  that 
the  President  represents  the  people. 

■^^  Max  Farrand,  Records  of  the  Federal  Convention  of  lySy  (1937),  Vol.  I,  pp. 
65,  68-9;  also  Jonathan  Elliot,  Debates  in  the  Several  State  Conventions  on  the 
Adoption  of  the  Federal  Constitution  (1836-45),  Vol.  II,  p.  511. 

^^  Farrand,  Records,  Vol.  II,  p.  52. 

^^  Elliot,  Debates,  Vol.  V,  p.  327. 
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So  Randolph's  plan  for  a  triple  executive  to  represent  the  three 
major  geographic  regions  o£  the  nation  was  rejected/*  The  establish- 
ment of  the  chief  executive  was  a  challenge  to  legislative  dominance, 
not  only  because  it  was  an  office  with  some  power  but  because  its 
power  had  claims  to  being  popularly  representative.  It  was  the  first, 
radical  step  on  the  path  of  executive  growth  which  has  continued 
down  to  this  day.  The  idea  of  the  national  interest  was  now  con- 
tending in  the  field  of  representation. 

What  began  as  a  Federalist  concept  of  the  executive  spread 
throughout  the  states.  At  the  time  when  the  idea  of  direct  repre- 
sentation was  reaching  its  height,  the  executive  was  growing 
stronger.  Merriam  wrote  that  "one  pronounced  feature  of  the  demo- 
cratic movement  in  the  first  half  of  the  century  was  the  elevation  of 
the  executive  and  the  degradation  of  the  legislative  power."  ^^  This 
happened  despite  the  fact  that  the  Jeffersonians  and  their  successors 
were  verbally  opposed  to  the  idea  of  executive  power.  In  their  ulti- 
mate ideal,  there  would  be  no  administration  and  every  man  would 
be  his  own  governor.  Jefferson  was  a  strong  executive  but  only  in 
spite  of  his  convictions.  In  appraising  his  character  while  urging 
that  he  be  chosen  over  Burr  in  1800,  Hamilton  wrote: 

It  is  a  fact  .  .  .  that,  while  we  were  in  the  administration  to- 
gether, he  was  generally  for  a  large  construction  of  the  Executive  au- 
thority and  not  backward  to  act  upon  it  in  cases  which  coincided  with 
his  views.  Let  it  be  added  that  in  his  theoretic  ideas  he  has  considered 
as  improper  the  participation  of  the  Senate  in  the  Executive  authority.^® 

But  then  came  Jackson,  portraying,  too,  the  idea  of  direct  repre- 
sentation. Jackson  regarded  himself  as  the  primary  representative  of 
the  people  and  asserted  in  many  ways  the  authority  of  his  position 
over  that  of  the  Congress  and  the  judiciary .^^  Clay,  Calhoun,  and 
Webster  joined  in  violent  protests  against  him.  Webster  declared 
that  the  executive  had  always  been  thought  to  be  "a  lion  which 
must  be  caged."  ^^  Calhoun  said. 

The  executive  power  which  represents  the  common  force  of 
society  is,  in  every  just  theory,  and  in  the  nature  of  things,  inferior  to 

^*To  be  picked  up  later  by  Calhoun  on  behalf  of  sectional  self-determination. 
^^  C.  E.  Merriam,  A  History  of  American  Political  Theories  (1913),  p.  184. 
■"^^  Charles  A.  Beard,  Economic  Origins  of  Jeffersonian  Democracy  (1915)   p.  406. 
^^  E.g.,  in  Messages  and  Papers  of  the  President,  Vol.  Ill,  p.  1139. 
'^^Congressional  Debates,  X,  Part  II,    1681    (1834),   quoted  in  Merriam,  Political 
Theories,  p.   180. 
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the  legislative  power,  which  is  the  representative  of  the  common  in- 
telligence and  the  common  will,  and  that,  too,  precisely  in  the  degree  to 
which  brute  force  is  inferior  to  reason/® 

Can  Jackson's  position  be  regarded  as  fulfilling  an  ideal  of  direct 
representation?  Probably  no  more  so  than  can  JefiFerson's.  History  is 
too  abundant  in  examples  of  direct  democrats,  Levellers,  Radicals, 
and  revolutionaries  renouncing  a  single  representative  in  favor  of 
committees,  assemblies,  and  directorates.  One  good  reason  for  the 
elevation  of  the  executive  was  a  purely  reactive  one.  The  best  way 
to  rid  the  land  of  an  elective  aristocracy  was  to  vest  the  people  with 
the  election  of  numerous  administrative  fiduciaries.  Not  only  were 
governors  being  made  elective,  but  other  executive  officers  as  well, 
and  powers  that  had  belonged  to  the  legislatures  were  being  par- 
cled  out  to  these  offices. 

Again,  when  Jackson  stamped  into  the  presidency,  a  horde  ac- 
companied him,  brothers  all  in  the  cause  of  the  common  people. 
When  the  first  chief  executive  arrived  to  take  office,  he  rode  up 
alone — an  incidental  contrast,  historically  speaking,  but  suggestive 
of  divergent  attitudes  toward  an  office.  The  system  of  free  patronage 
implies  a  long-term  disrespect  for  the  role  of  the  executive  branch 
of  government.  The  leader  becomes  a  strong  executive  so  that  he 
may  carry  out  the  majority  will  and  distribute  the  political  re- 
wards.^°  Prospoils  documents  are  found  to  contend  generally  that 
the  people  must  govern  themselves,  literally.  They  must  share  the 
offices  in  turn.  Efficiency  is  a  secondary  consideration. 

That  they  should  be  represented  by  a  strong  representative  rather 
than  by  a  strong  legislature  is  not  of  permanently  great  significance 
to  the  direct  democrats.  It  is  an  accident  of  the  majority  finding  its 
way.  De  Tocqueville  thought  that  such  accidents  would  necessarily 
befall  direct  democracy.  Men  in  a  state  of  equality  hate  any  priv- 
ilege, he  argues.  They  do  not  resent  the  central  power  which  is  over 
all,  but  they  resent  any  superiority  of  their  neighbors.  Just  as  equal- 
ity breeds  a  love  of  uniformity,  so  does  the  central  government  love 
uniformity.  "These  common  sentiments,  which  in  democratic  na- 

"^^  Congressional  Debates,  XIII,  Part  II,  465  (1934),  quoted  in  Merriam,  Political 
Theories,  p.  181. 

^°  Max  Weber,  Social  and  Economic  Organization,  is  suggestive  in  these  matters. 
See  the  relation  between  immediate  democracy  and  gerontocracy,  pp.  412-13,  3465. 
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tions  constantly  unite  the  sovereign  and  every  member  of  the  com- 
munity in  one  and  the  same  conviction,  estabHsh  a  secret  and  lasting 
sympathy  between  them."  ^^ 

Executive  power,  therefore,  has  grown  in  the  past  with  the  help 
of  those  who  have  believed  in  direct  representation.  They  were  seek- 
ing a  single  interest  and  were  willing  to  concede  "temporarily"  their 
active  participation  in  government  to  a  leader  who  might  give  them 
a  complete  expression  of  the  interests  of  the  majority.  Theodore 
Roosevelt  was  revered  equally  by  those  who  sought  the  immediate 
establishment  of  the  will  of  the  people  and  by  those  who  sought 
the  effective  organization  of  a  national  interest.^^ 

As  the  nineteenth  century  drew  to  a  close  it  became  apparent  that 
a  movement  on  behalf  of  the  executive  was  gaining  strength.  Bryce 
wrote  in  1888  of  the  fetters  that  bound  the  Presidency  and  of  the 
Congress  which  balked  it,  but  added  that  "his  office  retains  a 
measure  of  solid  independence  in  the  fact  that  the  nation  regards 
him  as  a  direct  representative  and  embodiment  of  its  majesty."  ^^ 
The  "embodiment"  of  the  nation  was  there;  it  remained  to  fulfill 
the  potentialities  of  the  office  as  the  active  director  of  political  ener- 
gies. The  civil-service  reform  movement,  the  assumption  of  legisla- 
tive leadership  by  the  President,  the  delegation  of  legislative  au- 
thority to  the  executive  branch,  the  city-manager  movement,  the 
advent  of  the  executive  budget,  the  reorganizations  of  the  executive 
branches  in  nation  and  state,  all  moved  together  toward  giving  a 
hitherto  unknown  unity  of  direction  and  administration  to  republi- 
can representative  government. 

The  theory  of  the  executive  does  not  rule  out  the  existence  of  the 
legislature.  It  assigns  the  legislature  a  limited  role.  The  legislature 
is  not  to  be  a  counterweight  in  the  traditional  checks-and-balance 
system,  as  Madison  would  have  it.  The  matter  is  rather  one  of  sep- 
arate competences,  as  Polk  meant  when  he  declared  that  "the  Presi- 
dent represents  in  the  executive  department  the  whole  people  of 

^^  Alexis  de  Tocqueviile,  Democracy  in  America  (ed.  by  Phillips  Bradley,  1946), 
Vol.  II,  p.  295. 

^^  Theodore  Roosevelt  wrote:  "In  theory,  the  executive  has  nothing  to  do  with 
legislation.  In  practice,  as  things  are  now,  the  executive  is  or  ought  to  be  peculiarly 
representative  of  the  people  as  a  whole.  As  often  as  not  the  action  of  the  executive 
ofFers  the  only  means  by  which  the  people  can  get  the  legislation  they  demand  and 
ought  to  have."  Autobiography,  p.  306. 

^^  James  Bryce,  The  American  Commonwealth  (2nd  ed.,  1891),  Vol.  I,  p.  278. 
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the  United  States,  as  each  member  of  the  legislative  department 
represents  portions  of  them,"  ^*  There  is  no  basic  conflict — the  legis- 
lature rightfully  exists  to  present  the  diverse  sentiments  of  the  so- 
ciety, thus  complementing  the  position  of  the  executive. 

The  executive  stands  in  his  own  right  as  the  representative  of  the 
national  interest.  He  is  best  suited  to  plan  for  society,  to  present  tht 
total  program,  and  to  direct  the  execution  of  the  details  of  law.  He 
is  the  enlightened  reason  of  the  society  and  is  granted  universal 
respect.  His  daily  activities,  sayings,  characteristics,  and  preferences 
are  received  with  emotion  by  virtue  of  his  central  position.  To  many 
individuals  his  death  brings  shock  akin  to  that  brought  by  the  loss 
of  basic  security  at  the  death  of  an  intimate  protector,  as  Sebastian 
de  Grazia  has  shown.^^ 

The  incomplete  executive,  Hke  the  limited  king,  gives  incomplete 
representation.  Society  lacks  the  active  direction  which  his  repre- 
sentative strength  as  the  embodiment  of  the  society  would  other- 
wise give  it.  The  supporters  of  the  American  executive  have  applied 
themselves  to  giving  him  an  active  role.  They  have  sought  to  bring 
to  him  the  powers  of  planning  and  directing  the  national  energies. 
He  must  be  equipped  to  discover  the  national  interest,  put  it  before 
the  people,  and  administer  it.  He  must  have  a  competent  adminis- 
trative machine,  responsible  to  his  orders.  Administrative  efficiency 
has  no  basic  appeal  to  (i)  those  who  believe  there  is  no  plan,  (2) 
those  who  beUeve  there  is  no  national  interest,  (3)  or  those  who  be- 
lieve in  the  omnicompetence  of  the  majority.  And  within  these 
categories  we  find  our  direct  representation,  mobile  interest  repre- 
sentation, free-market  representation,  and  pluraUsm. 

But  where  the  influence  of  idealism  is  strong,  we  find  the  idea  of 
the  national  interest  reflecting  itself  in  interest  and  activity  in  the 
field  of  social  planning.  Charles  E.  Merriam,  whose  writings  and  ac- 
tivities sum  up  generally  the  whole  modern  phase  of  enlightened 
individualism  and  the  executive  movement,  is  prominent  in  this 
field.^^  The  idea  of  energetic  leadership  by  the  elective  executive  is 
found  throughout  Merriam's  writings  and  in  the  reports  of  the 

^^^  Messages  and  Papers  of  the  Presidents,  Vol.  IV,  p.  665. 

^^  Sebastian  De  Grazia,  "A  Note  on  the  Psychological  Position  of  the  Chief  Execu- 
tive," Psychiatry,  VIII   (1945),  267. 

^®  "Planning  in  a  Democracy,"  Proceedings  of  the  National  Conference  on  Planning, 
ig40,  p.  168;  "The  National  Resources  Planning  Board,"  Public  Administration 
Review,  \  (1941),  116. 
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President's  Committee  on  Administrative  Management.^^  Unity  o£ 
direction,  the  co-ordination  of  movement,  dislike  o£  using  office  for 
spoils,  and  the  invention  of  new  tools  of  management  efficiency  un- 
derlay numbers  of  articles,  reports,  and  activities. 

It  remains  to  place  the  legislature  in  the  scheme  of  things,  and  in 
his  Systematic  Politics  Professor  Merriam  demonstrates  clearly  that 
the  idea  of  executive  representation  does  not  stand  by  itself.  It  has 
a  matching  principle  in  the  legislature,  which  helps  explain  how 
proportional  representation  might  be  sympathetic,  and  brings  out 
why  enlightened  individualism  is  unitary  and  in  part  derivative 
from  Massachusetts  Puritanism.  Significantly,  Merriam  treats  legis- 
latures under  the  term  "conciliar  organs."  The  council,  as  it  has 
historically  developed,  has  come  out  of  the  chief  of  state.  Its  primary 
function  is  to  advise  the  chief  of  state,  and  its  aim  is  to  arrive  at  the 
best  judgment  on  behalf  of  the  whole,  not  to  contend  for  power  or 
engage  in  factionalism.  This  function  implies  reason  and  unity.  Or, 
as  Merriam  puts  it:  the  functions  of  councils  are 
...  (i)  to  ascertain  the  wisdom  of  the  community  in  regard  to  some 
line  of  policy — for  king  or  people  as  the  case  may  be;  (2)  to  aid  in  the 
formulation  of  the  will  of  the  community  through  definite  policies  of 
action;  and  (3)  to  strengthen  community  morale  through  the  formali- 
ties of  common  deliberation,  through  consultation  of  agencies  and  in- 
terests and  through  a  sense  of  participation  in  the  formation  of  common 
policy.^^ 

The  aim  of  government  is  a  common  one,  not  a  concession  to  a 
victorious  particularism. 

The  common  good,  to  be  sure,  is  made  up  through  persons  and 
groups,  but  the  overruling  basis  of  representation  is  that  of  the  state  or 
society  as  a  whole  and  its  general  interests  taken  together.  .  .  .  The 
legislator  presumably  knows  the  ends  and  purposes  of  the  common- 
wealth in  general  and  of  the  area  in  which  he  lives;  he  knows  the  rela- 
tion of  the  general  and  the  particular  interest  and  is  able  to  make  a 
reasonable  or  workable  pattern  of  the  conflicting  factors  in  operation.^^ 

^^  See  Charles  E.  Merriam,  Four  American  Party  Leaders  (1926);  Chicago:  A 
More  Intimate  View  of  Urban  Politics  (1929);  The  New  Democracy  and  the  New 
Despotism  (1939). 

^^  From  Charles  E.  Merriam,  Systematic  Politics,  p.  134.  Copyright  1945  by  The 
University  of  Chicago  Press.  Reprinted  by  permission  of  The  University  of  Chicago 
Press. 

^^  From  Charles  E.  Merriam,  Systematic  Politics,  p.  140.  Copyright  1945  by  The 
University  of  Chicago  Press.  Reprinted  by  permission  of  The  University  of  Chicago 
Press. 
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How  should  the  contesting  interests  of  society  be  treated?  "These 
groups  are  not  repressed,  intimidated  or  controlled  by  the  state,  but 
their  activity  is  encouraged  in  the  interest  o£  sound  formulation  of 
public  policy— in  the  interest  of  the  process  of  common  consent  to 
the  broad  poUcies  of  the  nation." '"  The  weaknesses  of  the  legisla- 
tures in  finding  the  common  good  reflects  the  weakness  of  the  com- 
munity and  foreshadows  its  decUne  in  vitahty.  The  manner  of  ar- 
ranging representation,  believes  Professor  Merriam,  is  subordinate 
to  the  relationship  between  executive  and  legislature.  The  latter 
must  seek  the  common  good  and  the  former  must  provide  for  it 
continuously. 

Merriam's  lack  of  enthusiasm  for  prescribing  proportional  rep- 
resentation or  any  other  particular  representative  device  may  prob- 
ably be  assigned  to  a  conviction  that  experience  with  no  conciliar 
representative  device  has  corrected  the  defects  it  has  presumed  to 
treat.  But  it  can  be  seen  that  a  "conciUar"  theory  of  representation 
would  be  congenial  to  the  proportional  idea.  Mutual  requirements 
are  a  beHef  in  reason  as  the  end  of  legislation,  a  belief  in  the  legisla- 
ture as  a  map  of  the  interests  of  the  community,  and  a  view  of  the 
functioning  of  the  assembly  which  emphasizes  its  supervisory  duties. 
At  the  same  time,  like  proportional  representation,  conciHarism 
might  tolerate  some  kinds  of  plurahst  representation. 

Before  passing  on  to  the  beginnings  of  proportional  representa- 
tion, it  may  also  be  pointed  out  that  John  Stuart  Mill,  whose  ad- 
vocacy of  proportional  representation  gave  it  much  of  its  prestige  as 
a  movement  in  the  late  nineteenth  century,  made  important  con- 
tributions to  the  theory  of  the  executive.  But  Mill's  executive  is  a 
far  more  "rational"  one  than  Merriam's  American  executive,  for 
Mill  likes  permanence  and  impartiality  in  the  top  executive  ranks, 
while  Merriam  values  the  popular,  representative  elements  in  the 
American  executive. 

PROPORTIONAL    REPRESENTATION 

Representation  under  any  system  is  biased.  It  favors  or  extracts  some 
characteristics  of  the  population  over  other  characteristics.  No  mat- 
ter how  constituencies  are  drawn,  even  if  by  the  most  exacting 
numerical  and  atomistic  principles,  some  sectionalism  will  be  ex- 

^°Ibid.,  p.  144- 
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hibited  from  one  district  to  the  next.  Selection  by  lot,  or  a  controlled 
random  sample,  would  be  best  calculated  to  produce  the  microcosm 
of  the  whole  body  of  the  people.  But  it  would,  by  that  very  fact, 
favor  certain  mass  values.  Consequently,  when  one  notices  a  new 
movement  away  from  a  traditional  mode  of  representation  into  a 
new  mode  of  representation,  he  need  not  think  for  a  moment  that 
the  new  direction  is  towards  "science,"  "neutrality,"  or  "abstract 
justice  against  personal  justice."  For  it  must  have  its  moral  premises, 
no  matter  how  well-concealed  they  may  be. 

A  brief  history  of  the  movement  with  particular  reference  to 
America  will  show  that  the  principal  element  distinguishing  pro-     ' 
portional  representation  from  the  more  traditional  ideas  of  Ameri-      -^ 
can  representation  is  its  search  .for  a  democratic  solution  of  the      '  -'• 
problems  of  minorities,  including  the  corollary  problem  of  the  role 
of  intelligence  in  making  political  decisions.  In  common  with  tradi- 
tional democracy,  it  believed  in  reason  as  the  feasible  method  of 
solving  political  problems  and  in  the  employment  of  reason  in  an 
individualistic  form,  that  is,  through  the  sporadic  and  voluntary 
combinations  of  intelligent  individuals  to  govern  society. 

Minorities  have  generally  had  some  voice  in  government.  In  rep- 
resentative government  under  the  majority  principle,  as  was  indi- 
cated in  the  second  part  of  the  last  chapter,  allowances  are  often 
made  for  the  representation  of  minor  groups  in  the  population. 
Even  though  the  theory  of  majority  rule  is  absolute,  minorities  have 
abounded  in  practice  and  have  found  their  way  into  the  final  legis- 
lative process  and  the  administration  of  laws.  Godkin,  writing  in 
The  Nation,  which  published  many  articles  on  minority  rights  and 
"personal  representation,"  declared  that  President  Hayes  ought  not 
to  use  executive  office  "as  a  means  of  soothing  the  ambition  or  pro- 
curing the  support  of  particular  classes  of  the  voters  by  giving  them 
'representation'  in  it,  knowing  well  that  it  is  not  and  ought  not  to 
be  a  representative  body  at  all,  and  that  neither  Irish,  German, 
African,  nor  Malay  descent  can  give  one  man  a  better  claim  to  a 
place  in  it  than  another."  ^^  Rather,  thought  Godkin,  Hayes  should 
a^ct  as  a  "prudent  merchant"  in  filling  places. 

Proportional  representation  was  more  than  a  haphazard  way  of 
giving  minorities  a  voice.  It  was  a  mathematical  framing  of  the 

^^  Quoted  in  Gustav  Pollak,  Fifty  Years  of  American  Idealism:  The  New  Yor\ 
Nation,  1865-igis  (1915))  P-  134. 
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proposition  that  each  voice  should  be  represented  in  the  legislature 
according  to  its  numerical  strength  in  the  population.  There  was  a 
strong  strain  in  it,  too,  of  that  theory  dear  to  the  English  Radicals 
and  Jeffersonian  democrats,  that  the  duties  of  the  representatives 
were  delegated  duties  and  that  they  were  necessary  only  because  the 
whole  body  of  people  could  not  conveniently  undertake  the  task  of 
legislating.  Proportional  representation  or  minority  representation 
is^an  older  idea  than  is  commonly  believed.  In  the  revolutionary  • 
period  in  America  and  France,  statements  were  heard  to  the  effect 
that  representation  was  only  complete  when  representatives  of  all 
interests  in  society  were  present.  John  Adams  and  Mirabeau  both 
expressed  such  views. 

Apparently  the  first  historical  example  of  proportional  representa- 
tion applied  deliberately  to  elections  was  the  Norwegian  Constitu- 
tion of  1814.  In  1831,  while  the  debate  over  the  Great  Reform  Bill 
was  going  on  in  England,  a  member  of  Parliament,  a  poet  named 
Praed   called  the  House's  attention  to  the  fact  that  if  they  wanted 
a  representation  of  the  "aggregate  masses  of  every  numerous  con- 
stituency," they  could  not  hope  to  get  it  from  the  majority  system_ 
In  1834  Victor  Considerant,  a  disciple  of  Fourier,  the  "Scientific 
Socialist,"  proposed  a  plan  of  minority  representation  which  re- 
ceived consideration  by  the  Grand  Council  of  Geneva  in  1846.  But 
in  1844  an  American,  Thomas  Gilpin,  had  published  a  pamphlet 
under  the  title  of  "The  Representation  of  Minorities  of  Electors  to 
Act  with  the  Majority  in  Elected  Assemblies."  In  England  proposals 
for  minority  representation  by  cumulative  voting  were  made  m 
J.  G.  Marshall's  On  Minorities  and  Majorities  (London:  1853),  in 
the  Spectator  of  the  same  year  and  in  the  Edinburgh  Review  of  the 
year  following.  Lord  John  Russell's  Reform  Bill  of  1854  contained 
a  plan  of  minority  representation  by  the  hmited  vote.  In  1855  the 
Danish  Kingdom  used  the  idea  of  the  preferential  vote  for  the  elec- 
tion of  members  to  the  Rigsraad  after  a  plan  worked  out  by  Andrae. 
But  the  book  which  finally  touched  off  the  dynamism  of  a  move- 
ment was  Thomas  Hare's  On  the  Election  of  Representatives,  Par- 
liamentary and  Municipal  (1859)   as  it  was  popularized  by  John 
Stuart  Mill.'' 

^^  Hansard's  Parliamentary  Debates,  LXXXCIII  (1831),  1075. 

33  First  in  Frazer's  Magazine,  April,  1859,  then  in  Mill's  Thoughts  on  Parltamen- 
tary  Reform  (2nd  ed.;  i860),  contained  in  his  Dissertations  and  Discussions  (1874). 
Vol.  IV. 
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Mill's  work  was  already  well  known  in  the  United  States,  and  his 
enthusiastic  endorsement  o£  the  Hare  system  caused  the  press  and 
academic  world  to  give  immediate  attention  to  the  proposals. 
J.  Francis  Fisher,  who  had  been  evolving  a  scheme  of  his  own  with 
the  encouragement  of  a  group  of  friends,  wrote  in  his  Trial  of  the 
Constitution  (1862)  that  the  Civil  War  might  have  been  prevented 
if  the  excessive  fluctuations  of  the  majority  system  had  not  brought 
such  a  radical  turnover  of  the  government.  In  1863  Fisher's  book  on 
The  Degradation  of  Our  Representative  System  and  Its  Reform  ap- 
peared, with  a  novel  plan  calculated  to  maximize  the  informal, 
spontaneous  participation  of  the  electorate  in  a  selection  based  on 
the  quota  idea. 

The  election  of  delegates  to  the  New  York  Constitutional  Con- 
vention of  1867  saw  the  first  application  of  proportional  representa- 
tion in  America.  One  hundred  and  twenty-eight  delegates  were 
elected  by  districts  and  the  remaining  thirty-two  at  large,  with  the 
proviso  that  no  voter  might  vote  for  more  than  sixteen  candidates. 
The  results  were  interesting:  the  ratio  of  the  traditionally  elected 
was  81  Republicans  to  47  Democrats,  while  the  ratio  of  the  propor- 
tionally elected  was  16  to  16.^* 

Cumulative  voting  for  the  election  of  Senators  and  Representa- 
tives was  proposed  in  the  Convention  by  Horace  Greeley.  By  al- 
lowing the  minority  to  be  represented,  he  urged  the  delegates,  they 
would  "allow  the  whole  people  to  be  represented."  ^^  Another  dele- 
gate, supporting  Greeley's  position,  declared  that  "a  representative 
legislature  approximates  the  end  for  which  it  was  designed  just  in 
proportion  to  the  completeness  and  exactness  with  which  it  repre- 
sents the  whole  people,  not  a  majority  only,  but  all  the  people." 
Party  tyranny  would  end,  he  predicted,  and  the  people  of  the  respec- 
tive localities  would  prevent  the  destruction  of  localism  feared  by 
many. 

In  opposition,  another  delegate  stated  that  he  was  a  "believer  in 
the  representation  of  majorities  rather  than  minorities.  And  I  be- 
lieve," said  he,  "it  is  a  democratic  doctrine,  and  a  doctrine  which  is 

^*  Salem  Dutcher,  Minority  or  Proportional  Representation  (1872),  p.  42. 

^^Proceedings  and  Debates  of  the  Constitutional  Convention  of  the  State  of  New 
Yorf^  (1868),  Vol.  I,  pp.  652  S.  For  a  summary  of  this  and  other  debates  on  propor- 
tional representation  in  the  United  States,  see  M.  Bruwaert,  "Les  debates  des  Assem- 
blees  Legislatives  des  Etats-Unis  d'Amerique  relatif  a  la  Representation  Proportion- 
nelle,"  La  Representation  Proportionnelle  (1888),  pp.  153-256. 
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essential  to  the  perpetuity  and  the  strength  of  the  repubUc  that  the 
majority  should  rule,  and  that  the  minority  should  be  represented 
only  as  far  as  they  can  be."  Another  member  of  the  convention 
asserted  that  all  interests  were  already  represented,  either  by  proxy 
or  by  petition,  or  through  the  incontestable  power  of  public  opinion 
which  even  minorities  can  exercise.  The  proposal  lost  by  a  sizable 
majority. 

When  the  proposal  for  cumulative  voting  was  revived  shortly 
afterward  in  connection  with  private  corporation  laws,  the  same 
arguments  were  repeated,  and  expressions  of  sympathy  for  minority 
stockholders  were  tendered.  But  most  delegates  were  inclined  to  let 
matters  stand  and  this  proposal  was  also  defeated. 

In  Congress,  Senator  Buckalew  was  active  on  behalf  of  propor- 
tional representation.  In  the  same  year  as  the  New  York  Conven- 
tion, he  introduced  a  motion  to  allow  cumulative  voting  in  the 
supplementary  reconstruction  bill  governing  the  southern  states.^^ 
It  is  wrong  to  deprive  the  minority  of  all  representation,  he  declared 
in  support  of  his  motion.  People  were  speaking  as  if  it  were  a  sacred 
principle  that  majorities  should  have  absolute  power;  the  American 
system  was  based  on  no  such  idea.  Cumulative  voting  would  sub- 
stitute real  representation  for  the  present  fictional  representation 
and  would  assure  the  people  that  their  delegates  would  obey  their 
specific  desire.  Buckalew  declared  that  the  "free  vote"  would  impede 
electoral  corruption,  would  give  a  general  sense  of  justice  to  the 
electors,  and  would  disseminate  knowledge  and  experience  of  repre- 
sentative government  where  there  was  now  only  political  stagnancy. 
If  the  Unionists  in  the  South,  he  said,  had  possessed  representatives 
before  the  Civil  War,  they  would  have  successfully  blocked  seces- 
sion. And  at  the  present  time,  much  of  the  antagonism  between  the 
races  in  the  South  would  disappear  if  Negroes  could  be  assured 
their  own  representation  in  Congress. 

Buckalew's  proposal  was  defeated  and,  though  it  was  reconsidered 
in  1869  in  connection  with  all  of  the  states  rather  than  simply  the 
southern  states  (which  had  caused  objections  on  constitutional 
grounds),  it  made  no  further  progress.^'  That  there  was  consider- 
able sympathy  for  proportional  representation  (including  cumula- 
tive voting)  in  the  Congress  as  well  as  in  the  country  at  large  is 

^*^  Congressional  Globe,  40th  Congress,  ist  Session,  pp.  675  ff. 
^'^  Ibid.,  40th  Congress,  3rd  Session,  pp.  1387  ff.,  and  Appendix. 
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evidenced  in  the  debates  on  the  proposals.  When  in  1870  a  new 
apportionment  of  federal  representatives  was  being  made,  a  pro- 
posal by  Representative  Marshall  of  Illinois  that  the  cumulative 
vote  be  applied  to  the  new  members  elected  at  large  was  well  re- 
ceived; it  failed  probably  because  a  number  of  states  would  have 
had  to  apply  the  system  to  two  candidates  only  and  because  the 
overlapping  with  the  traditional  system  would  have  been  con- 
fusing.^^ 

Illinois  in  1870  was  the  first  state  to  apply  a  thorough  plan  of 
cumulative  voting;  at  that  time  it  introduced  the  system  in  the  elec- 
tions of  its  representatives  to  the  lower  house.^^  The  proposal  was 
backed  by  the  leading  newspapers  of  both  parties  in  Chicago,  and 
Joseph  Medill,  the  publisher  of  the  Chicago  Tribune,  was  a  member 
of  the  Convention  to  draft  the  new  constitution  and  led  the  fight 
for  proportional  representation. 

Medill  stated  in  defense  of  his  proposals  that  proportional  repre- 
sentation was  one  of  the  greatest  improvements  in  representative 
government  ever  devised,  and  predicted  that  it  would  succeed  every- 
where in  the  world.  Without  taking  away  the  right  of  the  majority 
to  rule,  it  allows  the  whole  people  to  be  represented,  rather  than  a 
part.  Under  it,  the  minority,  no  longer  paying  taxation  without 
representation,  would  be  able  to  present  its  views  and  defend  its 
interests.^" 

The  flurry  of  activity  over  proportional  representation  lasted  only 
a  few  years.  Several  states  adopted  the  principle  not  only  in  the  elec- 
tion of  legislatures  but  also  in  the  election  of  judges,  municipal 
councils,  county  administrators,  and  the  officers  of  corporations. 
Before  the  end  of  the  1870's,  some  of  the  enthusiasm  had  waned 
and  the  opposition  in  party  councils  had  stiffened.  Another  genera- 
tion had  passed  before  the  first  issue  of  the  Proportional  Representa- 
tion Review  appeared  (1893).  After  that  important  event,  the 
advocates  of  proportional  representation,  organized  in  a  more  satis- 
factory fashion  into  the  American  Proportional  Representation 
League,  though  deprived  of  the  wide  popularity  that  greeted  the 
first  years  of  the  movement,  carried  on  a  sober  and  persistent  agita- 

^^  Ibid.,  42nd  Congress,  and  Session,  pp.  4735  ff. 

^^  B.  F.  Moore,  History  of  Cumulative  Voting  and  Minority  Representation  in 
Illinois  (191 9). 

^^  Debates  and  Proceedings  of  the  Constitutional  Convention  of  the  State  of  Illinois, 
11,  1726  £F. 
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tion  for  their  proposals,  achieving  the  most  notable  successes  in 
local  election  laws.*^ 

The  tendency  in  the  courts  has  been  gradually  to  view  with 
greater  lenience  the  attempts  of  various  legislatures  to  overlay  the 
majority  system  with  procedures  for  proportional  representation. 
Early  legislation  often  encountered  two  constitutional  provisions 
which  proved  stumbling  blocks:  the  provisions  guaranteeing  the 
electors  the  "right  to  vote  in  all  elections"  or  the  "right  to  vote  for 
all  officers."  Inasmuch  as  proportional  representation  generally  re- 
quired that  the  vote  be  "limited"  or  "cumulative."  in  order  to  pro- 
vide a  mode  of  ingress  for  the  minority,  there  seemed  to  be  a  con- 
flict with  such  clauses  and  several  courts  so  decided.*"  The  growing 
idea  that  systems  of  proportional  representation  followed  an  ac- 
ceptable pattern  of  electoral  justice  apparently  was  more  effective 
than  legal  changes  in  gaining  the  more  liberal  constructions  of 
today.*^ 

But  political  writing  recently  has  accorded  a  very  different  treat- 
ment to  the  advocates  of  proportional  representation.  The  fact  that 
the  fall  of  democracy  in  Germany  coincided  with  the  possession  of 
proportional  representation  in  Germany  has  eHcited  an  extensive 
literature  opposing  proportional  representation  in  any  form.^  Amer- 
ican proportionaHsts,  who  sometimes  thought  they  were  sadly  un- 
noticed, discovered  that  they  had  started  World  War  II.  We  may 
find  material  in  the  developing  writings  on  proportional  representa- 
tion from  Thomas  Gilpin  onward  which  lend  relevance  to  a  critical 
discussion  of  proportional  representation. 

Thomas  Gilpin's  Httle  book,  published  thirteen  years  before 
Hare's  first  pamphlet  on  representation,  contained  all  the  elements 
of  the  technique  of  representing  minorities  and  of  the  justifications 
which  later  became  commonplace.  Gilpin  points  out  that  the  repre- 

^^See  "What  PR  Is  and  Where  It  Is  Used,"  Proportional  Representation  Review, 
3rd  Series,  No.  102  (April,  1932),  p.  31. 

*2  "Constitutionality  of  Unorthodox  Election  Methods,"  Harvard  Law  Review,  LV 
(1941),  114.  The  first  significant  decision  holding  a  limited  vote  unconstitutional  was 
State,  ex  rel.  v.  Constantine,  42  Ohio  St.  437  (1884). 

*^W.  Anderson,  "The  Constitutionality  of  PR,"  National  Municipal  Review,  XII 
(1923),  745;  cf.  subsequent  issues  of  the  same  magazine. 

**The  reference,  of  course,  is  to  Professor  F.  A.  Hermens'  extensive  writings  on 
representation,  among  which  we  may  list  Democracy  or  Anarchy?  (1941);  "Political 
Science  and  PR,"  Social  Science,  XV  (January,  1940),  16-18. 
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sentation  of  the  majority  under  the  majority  system  is  absolute, 
often  barring  completely  the  voice  of  the  minority.  Such  exclusive 
representation  often  is  subversive  of  honest  administration,  but,  even 
where  it  is  not,  "it  is  subversive  of  the  harmony  and  confidence 
which  ought  to  be  afforded  to  it."  This  is  a  contention  which  is 
often  encountered  in  the  early  proportionalists.  It  is  significant  in 
that  it  reveals  the  proportionalists  to  be  concerned  with  a  unity  of 
direction  and  purpose  in  society.  We  have  said  elsewhere  that  the  •^■ 
majority  principle  is  characteristic  of  the  thinking  of  the  orthodox 
direct  democrats.  The  proportionalists,  in  asserting  the  rights  of  the 
minority  of  individuals,  believed  that  they  were  forming  a  rational 
representative  body  which  might  attain  a  degree  of  united  direction 
and  satisfaction  unheard  of  under  the  majority  system.  Therefore  we 
must  not  confuse  the  proportionalists  with  the  modern  free-market 
school  of  representation,  or  with  pluralism  proper,  even  though  the 
proportionalists  in  some  cases  realized  that  pluralistic  representation 
of  a  fluid  nature  might  come  from  proportional  representation.  Still, 
the  end  result  was  to  be  reasonable,  and  a  compromise  was  to  be 
only  in  terms  of  means  to  ends,  not  as  a  good  in  itself.*^ 

Under  his  proposed  list-system  of  proportional  representation,  the 
parties  would  be  unlikely  to  accomplish,  by  misrepresentations  to  the 
marginal  voters,  a  complete  turnover  in  the  government  with  its 
accompanying  corruption  through  spoils  and  its  drastic  changes  in 
policy.  Rather,  their  talk  would  have  to  be  sober,  their  aims  specific. 
Respectable  people  would  be  able  to  enter  politics  because  politics 
would  have  in  it  less  of  propaganda  and  more  of  professional  atti- 
tudes to  specific  objects. 

Gilpin  uses  a  most  apt  phrase,  startlingly  modern  in  its  applica- 
tion, to  describe  the  psychological  change  that  would  take  place 
with  the  new  system  of  representation.  It  would  "reorganize  the 
attention  of  the  community"  in  breaking  up  the  party  caucuses  and 
control  through  spoils.*®  It  would  throw  "immediately  before  the 
public  the  objects  which  should  claim  its  attention,  in  order  to 
produce  an  immediate  connection  between  the  people  and  their 

*^  Thomas  Gilpin,  On  the  Representation  of  Minorities  of  Electors  to  Act  with  the 
Majority  of  Elected  Assemblies,  reprinted  with  an  introduction  by  E.  J.  James  as 
"An  Early  Essay  on  Proportional  Representation,"  Annals  of  the  American  Academy, 
CLXVIII  (1896),  233,  240. 

4«  Ibid.,  p.  244. 
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interests,  and  this  can  only  be  effected  by  a  representation  indepen- 
dent of  politics."  *'  We  shall  see  that  Gilpin's  arguments  still  carry 
great  weight  among  proportionalists. 

Among  Thomas  Gilpin's  early  successors,  two  Americans,  J.  F. 
Fisher  and  S.  Sterne,  deserve  serious  consideration.  But  first,  a  few 
remarks  may  be  in  order  on  Thomas  Hare's  book,  which  after  i860 
was  common  currency  in  America  and  influenced  the  thinking  of 
American  proportionaHsts.  In  the  introduction  to  his  book.  Hare 
defines  representation  in  a  way  that  reveals  what  his  tendency  would 
be.  "Representation  is  the  vicarious  performance  of  duties  which 
cannot  be  personally  excuted."  ^^  The  specialization  of  tasks,  there- 
fore, will  be  for  him  what  it  had  been  for  the  direct  democrats  of  the 
old  school:  a  way  of  preventing  inconveniences  without  metamor- 
phosing the  performance  of  the  speciaUzed  tasks.  Party,  of  course, 
has  no  place  in  the  ideal  representative  system,  where  freely  moving 
individuals  choose  representatives  who  appeal  to  their  higher  facul- 
ties. Working  backward  on  this  principle,  it  was  not  odd  that  Mill, 
in  a  speech  in  defense  of  his  proportional  bill  before  the  Commons 
in  1867,  declared:  "I  am  incHned  to  think  that  almost  the  only 
electors  who  are  represented  exactly  as  they  would  wish  to  be,  are 
those  who  were  bribed."*^  That  was  the  extremity  to  which  the 
purely  intellectual  idea  of  representation  as  complete  confluence  of 

mind  led  him. 

The  associational  psychology  which  fixed  on  Mill  early  in  life  and 
never  abandoned  him  in  political  theory,  despite  his  assertions  of 
doubt  in  the  more  abstract  spheres  of  logic  and  psychology,  is  found 
in  the  mathematically-minded  Hare,  and  explains  much  of  Mill's 
enthusiasm  for  the  Hare  plan.  Hare  wrote: 

The  means  by  which  the  [voters]  .  .  .  who  are  not  associated  by 
any  pervading  harmony  of  mind  or  feeling,  but  are  gathered  together 
by  the  mere  accident  of  living  in  the  same  district  or  town,  are  led  or 
forced,  on  pain  of  political  extinction,  always  to  agree  in  the  choice  of 

*''  Ibid.,  p.  250. 

*s  Thomas  Hare,  A  Treatise  on  the  Election  of  Representatives,  Parliamentary  and 
Municipal  (3rd  ed.,  1865),  p.  xxxv.  Hare's  first  pamphlet  on  Proportional  Representa- 
tion was  The  Machinery  of  Representation  (1857). 

*3  Reprinted  afterwards  as  Personal  Representation,  a  pamphlet  published  in  1867, 
p.  8. 
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their  representatives,  are  inconsistent  with  the  free  exercise  of  individual 
will,  guided  by  those  diversities  of  thought  and  sentiment  upon  which 
men  form  their  various  estimates  of  character;  and  their  subjection  to 
such  compulsion  tends  to  the  mental  and  moral  deterioration  of  the 
electors  and  the  elected. ^° 

Or,  as  Mill  put  it  in  his  same  speech,  "Against  this  class-predom- 
inance [of  the  masses],  as  against  all  other  class  predominance,  the 
personal  representation  of  every  voter,  and  therefore  the  full  repre- 
sentation of  every  minority,  is  the  most  valuable  of  all  protections."  ^^ 
Both  Hare  and  Mill  agreed  that  the  essential  advantage  of  propor- 
tional representation  lay  in  its  capacity  to  extract  intelligence  from 
the  population  and  give  this  intelligence  a  prominent  role  in  politics. 
Their  lack  of  concern  with  party  organization  and  popular  move- 
ments was  deliberate.  They  were  not  of  the  opinion  that  politics  was 
an  irrational  science  of  compromise  but  rather  that  it  must  be  made 
into  a  machinery  of  deliberation  employing  the  best  technicians  and 
philosophers  which  the  society  afforded. 

It  is  notable  that  one  of  the  two  primary  reasons  given  for  the 
resumption  of  separate  publication  of  Proportional  Representation- 
Review,  which  from  1896  to  1914  had  been  published  as  part  of  the 
magazine  Equity,  was  that  many  members  of  the  Proportional 
Representation  League  disliked  associating  proportion  representa- 
tion with  a  magazine  containing  appeals  also  for  the  Initiative, 
Referendum,  and  Recall.  This  fact  tends  to  confirm  our  theory  of  an 
ideational  incompatibility  between  enlightened  individualism  and 
direct  democracy. 

Another  point  worthy  of  attention  is  that  Mill  and  Hare  not  only 
proposed  a  system  basically  mechanical  and  atomistic  but  also 
fostered  the  idea  that  the  working  mechanics  of  the  system  could  be 
similarly  divorced  from  humanistic  content.  That  is,  the  ultimate 
psychology  of  proportional  representation  was  individualistic  and 
rational,  revealing  a  lack  of  attention  to  the  factors  making  up  social 
consensus,  and  promoting  the  elements  in  society  which  were  poten- 
tially tangential  to  the  movement  of  the  main  social  forces.  Assum- 
ing for  the  moment  that  this  social  generalization  is  true — that 
conditions  of  increasing  crisis  are  associated  with  extreme  fluctua- 

^^  Hare,  On  the  Election  of  Representatives,  p.  i6. 
^^  Personal  Representation,  p.  i6. 
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tions  in  opinions  in  opposite  directions — then  the  Hare  system  is 
inclined  by  its  favoritism  to  minorities  to  foster  the  reflections  of 
such  fluctuations  in  the  representative  body. 

That  is  what  is  meant  by  a  basic  psychology  of  proportional  repre- 
sentation. But,  in  addition,  the  Hare  system  condoned  and  even 
emphasized  a  central  disability  in  the  majority  system — the  "formal- 
ization" of  the  representative  system  which  Ostrogorski  has  de- 
scribed and  which  Gilpin  hinted  at.  For  neither  Hare  nor  Mill  took 
account  of  the  "humanizing"  and  "community"  services  that  per- 
haps might  be  desired  of  a  representative  structure  when  they  ad- 
vocated a  formal,  mechanical,  academic  type  of  structure,  providing 
for  elections  at  infrequent  periods  as  if  "election-day  citizenship" 
could  suffice.  If  Mill  had  stopped  to  think  more  about  his  statement 
that  the  only  fully  represented  voter  is  a  bribed  one,  he  might  have 
been  led  to  a  closer,  more  keen  insight  into  political  motivation.  But 
it  was  characteristic  of  the  English  proportionalists,  as  well  as  of 
most  American  ones,  that  the  only  allowable  motives  for  voting 
were  considered  to  be  rational  applications  of  social  values  to  specific 
men  and  policies.^^ 

Fisher's  work  marks  in  America  the  earUest  signs  of  transition 
from  a  promising  contribution  in  representation  to  a  formula.  He 
had  been  thinking  of  plans  of  proportional  representation  before 
learning  of  Hare's  book,  and  his  final  plan  differed  in  several  re- 
spects from  Hare's  scheme.  Fisher  realized,  first  of  all,  that  Hare's 
plan  was  based  on  a  political  system  without  the  network  of  caucuses 
and  primary  elections  found  in  America,  and  that  the  ramification 
of  party  in  America  spread  far  beyond  the  limited  professional 
group  found  in  England.^^  Therefore  the  American  system  presents 
a  threat  to  any  new  idea  of  representation  in  that  the  "Party  Oli- 
garchy" is  always  ready  to  remove  itself  one  step  farther  into  the 
background  in  order  to  continue  its  operations  outside  the  system. 
Fisher  would  allow  nominations  freely  to  any  group  of  citizens;  the 
nominators  would  proceed  to  form  a  canvassing  committee  publicly 
announced,  to  open  an  office,  and  to  invite  voters'  support. 

The  quota  for  election  having  been  determined  beforehand  by 

^^  The  best  account  of  Mill's  theories  of  representation  in  terms  of  his  philosophy 
is  to  be  found  in  J.  Hogan,  Elections  and  Representation   (1945),  chap.  ix. 

^^  J.  Francis  Fisher,  The  Degradation  of  Our  Representative  System  and  Its  Re- 
form (1863),  p.  7.  Cf.  Bryce's  attempt  to  calculate  the  political  classes  in  England 
and  America,  American  Commonwealth,  pp.  52  ff. 
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dividing  the  estimated  vote  cast  by  the  number  of  offices  available, 
all  voters  on  the  central  register  would  be  given  a  ticket  which  they 
might  then  assign  to  their  candidate  in  the  presence  of  a  notary 
public.  When  the  quota  of  a  candidate  was  filled,  that  candidate,  by 
presenting  his  tickets  in  the  prescribed  number  to  the  office  of  the 
legislative  body  to  which  he  was  seeking  election,  completed  the 
election  process.  When  more  supporters  gave  him  their  tickets  than 
were  necessary  to  fill  his  quota,  he  might  reassign  the  tickets  to 
another  member  of  his  party  or  another  sympathetic  candidate. 

One  of  the  results  of  such  a  system,  Fisher  states,  would  be  to 
dissolve  finally  the  remnants  of  representation  of  land  contained  in 
the  geographical  constituency  idea.  The  division  of  states  into  dis- 
tricts must  be  abandoned,  because  "it  is  not  land,  nor  the  owners  of 
it,  who  form  our  constituencies,  but  the  citizens  generally;  and  that 
the  opinions,  principles,  and  interests  of  the  people,  which  really 
ought  to  find  expression  in  their  representatives,  can  never  be  ex- 
pected to  conform  to  any  possible  territorial  division."  ^*  Here  then 
is  the  culmination  of  the  idea  of  representation  which  found  its  be- 
ginnings in  the  first  representation  of  burgesses  in  the  English 
parliament  and  of  the  claim  that  a  virtue  other  than  the  land  lay 
behind  the  right  to  representation.  Individualism  had  come  far  from 
the  representation  of  estates  in  the  middle  ages  and  even  from  its 
place  in  the  decision  of  Chief  Justice  Holt  in  Ashby  v.  White.^^ 

Another  result  of  Fisher's  system,  in  his  opinion,  would  be  a  new 
entente  cordiale  between  the  functional  components  of  the  society. 
This  would  encourage  the  employers  to  treat  their  workers  well  and 
even  to  give  them  a  share  of  the  profits.  "A  sort  of  sentiment"  would 
be  "aroused  analogous  to  clanship."  ^^  Mutual  prosperity  would  be 
the  motive  for  unity  between  workers  and  employers  on  behalf  of 
a  candidate  of  real  worth  and  independence,  whereas  now  there  was 
little  to  commend  unity  in  their  relations  to  a  remote  political 
division  built  on  false  opposition. 

A  third  important  result  peculiar  to  Fisher's  method  would  be 
the  changed  character  of  the  canvass.  Instead  of  the  old  lack  of  in- 
timacy and  deliberation,  the  candidate  would  have  to  confront  the 

^*  Fisher,  The  Degradation,  p.  48. 

^^  Cf.  supra,  pp.  32  flf .  The  Michigan  court  denied  that  a  vaUd  comparison  of 
"opinion"  and  "geographical"  constituencies  could  be  made.  Wattles,  ex  rel.  Johnson 
V.  Upjohn,  211  Mich.  514,  179  V.  W.  335  (1920). 

^®  Fisher,  The  Degradation,  p.  31. 
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electorate  directly,  and  a  direct  selling  job  would  be  required.^^ 
There  would  be  none  o£  the  polling-day  confusion,  tension,  and 
strangeness  found  under  the  present  methods,  and  the  voter  could 
make  up  his  mind  in  the  proper  seclusion  and  with  the  proper 
deliberation. 

Fisher's  plan  was  overwhelmed  by  the  approbation  given  the 
Hare-Mill  proposals.  When  Simon  Sterne  published  his  book  On 
Representative  Government  and  Personal  Representation,  he  gave 
polite  notice  to  Fisher,  summarized  his  proposals,  and  went  on  to 
convert  the  Hare  proposals  to  American  conditions.  Like  the  other 
early  American  writers  on  proportional  representation,  Sterne  de- 
voted considerable  time  to  describing  the  many  defects  of  the  party 
system  then  current.  The  spoils  system,  bossism,  the  lobbies,  and 
inferior  political  leadership  are  related  to  the  system  under  which 
the  enlightened  elements  of  the  community  are  excluded  from  repre- 
sentation. By  "personal,"  "totality,"  and  "minority"  representation, 
as  Sterne  alternately  refers  to  his  system,  the  lobby  and  the  control 
of  politics  by  secret  party  machinations  would  have  to  go. 

The  process  of  creating  a  majority  demoralizes  most  of  those  who 
compose  it,  wrote  Sterne.^*^  It  excludes  the  action  of  their  higher 
moral  attributes,  and  brings  into  operation  only  their  lower  motives. 
This  contention  is  often  found  among  the  proportionalists.  The 
tendency  of  politics  in  a  democracy  to  represent  the  lowest  common 
denominator  of  morality  and  characteristics  is  regarded  by  them  as 
a  necessary  consequence  of  the  majority  election  system.  The  fault 
lies  with  using  an  instrument  of  action  as  an  instrument  of  repre- 
sentation. Gilpin  had  first  made  the  distinction.  He  allowed  that 
the  majority  had  the  right  to  govern,  but  insisted  that  the  total 
community,  by  reference  to  all  the  interests  which  went  into  making 
up  the  community,  had  the  right  to  participate  in  the  deliberations, 
that  is,  the  representation.^^ 

Sterne  agrees  that  there  were  "confounded  two  independent  and 
entirely  different  political  ideas  and  processes — the  right  of  repre- 
sentation and  the  right  of  decision."  ^'^  Each  man  is  entitled  to 
appear  by  deputy  in  the  government  to  present  his  case,  but  action 

^"^  Ibid.,  pp.  29-31. 

^®  Simon  Sterne  On  Representative  Government  and  Personal  Representation 
(i87i),p.  67. 

^^  Gilpin,  On  the  Representation  of  Minorities,  pp.  238-9. 
®°  Sterne,  On  Representative  Government,  p.  50. 
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is  by  majority  will.  He  quotes  with  approval  Mirabeau's  famous 
statement  in  the  French  Constituent  Assembly  of  1789  "that  a  repre- 
sentative body  is  to  the  nation  what  a  chart  is  for  the  physical  con- 
figuration of  the  soil.  .  .  ."  The  right  of  the  majority  to  govern  does 
not  carry  with  it  the  right  of  the  majority  to  sole  representation.  The 
establishment  of  proportional  representation  he  regards  as  the  logical 
extension  of  the  traditional  democratic  idea  of  representation.''^  In 
an  earlier  lecture  he  had  declared, 

...  if  the  doctrine  of  the  sovereignty  of  the  individual,  and  the  argu- 
ments for  the  natural  right  of  suffrage,  be  not  a  tissue  of  empty  words, 
they  mean  that  each  individual  of  the  body  politic  having  the  right  of 
suffrage,  should,  either  immediately  or  mediately,  have  a  voice  in  the 
framing  of  those  laws  to  which  as  a  citizen  his  obedience  is  demanded.®^ 

The  writings  of  many  of  the  advocates  of  proportional  representa- 
tion in  the  nineteenth  century  cannot  be  treated  at  length  here. 
Buckalew's  writings  and  speeches  in  Congress  are  good  in  that  they 
present  a  politician's  approach  to  the  subject.*'^  A  lecture  by  Willard 
Warner  given  in  1870  is  an  excellent  example  of  how  the  fine  math- 
ematical proportions  of  the  personal  representation  idea  stimulate 
and  attracted  the  scientifically-minded.^*  Multiplication  of  individ- 
uals produced  the  conduct  of  the  group.  John  M.  Berry  printed  in 
large  type  at  the  beginning  of  his  booklet  on  representation  the 
motto:  "Where  citizens  are  equal — if  ten  men  are  to  elect  ten  repre- 
sentatives, each  man  ought  to  elect  one — if  ten  thousand  are  to  elect 
ten  representatives,  each  thousand  ought  to  elect  one."  ^^  He  wrote 
that  "all  the  beneficial  movements  of  mankind  have  been  the  work 
of  determined  minorities"  in  justifying  proportional  representation. 

Professor  J.  W.  Jenks,  writing  in  the  Annals  of  the  American 
Academy,  decried  the  absolute  power  of  the  majority  to  govern  the 
minority,  especially  since  the  majority  was  most  often  a  fictitious 
thing,  ruled  by  a  wealthy  minority  and  raising  false  issues.^^  Most 

^^  Ibid.,  p.  49. 

^^  Simon  Sterne,  Representative  Government:  Its  Evils  and  Their  Reform  (1869), 
pp.  27-8. 

®^  Charles  R.  Buckalew,  PR  or  the  Representation  of  Successive  Majorities  in 
Federal,  State  and  Primary  Elections  (1872). 

®*  Willard  Warner,  Representation  of  Minorities  (1870).  A  lecture  to  the  alumni 
of  Marietta  College. 

65  John  M.  Berry,  PR:  The  Gove  System  (1892). 

6®  J.  W.  Jenks,  "The  Social  Basis  of  PR,"  Annals  of  the  American  Academy  of 
Political  and  Social  Science,  VI  (1895),  381. 


198  Public  and  Republic 

men  have  a  public  spirit,  he  claimed,  and  they  can  be  trusted  to  elect 
a  representative  who  will  represent  their  own  and  society's  interests 
if  the  choice  is  put  squarely  before  them  in  a  recognizable  fashion. 
The  classes  which  existed  in  politics  are  mostly  created  and  artificial. 
Under  a  proper  system  of  representation,  each  group  in  society 
could  organize  and  cast  its  vote  effectively.  Thereupon  new  group- 
ings would  form  and  change  around  as  conditions  changed. 

Jenk's  article  again  introduced  the  question  of  the  representation 
of  interest  groups,  and  it  is  important  that  the  position  of  the  pro- 
portionalists  on  diversity  in  society  be  made  explicit.  That  they  are 
rationalistic  and  unitary  has  already  been  pointed  out.  Society  has 
an  end;  progress,  the  belief  in  social  and  political  movement  toward 
that  end,  is  accepted.  Compromise  is  not  made  for  its  own  sake,  but 
as  an  interruption  on  the  road  toward  some  distant  point.  The  role 
of  groups  of  individuals,  however,  is  not  denied  and  does  not  force 
upon  the  proportionalists  the  relative  viewpoint  that  groups  strug- 
gling for  power  are  equally  moral. 

An  example  from  the  pages  of  the  Proportional  Representation 
Review  will  show,  too,  that  while  they  admitted  differentiation  of 
interests  in  society,  that  difference  was  among  individuals,  not 
among  groups.  A  New  Republic  article  had  declared  that  a  scientific 
view  of  society  required  men 

...  to  find  the  groups  where  there  really  is  some  measure  of  common 
experience  and  common  judgment  and  make  these  groups  our  political 
units.  .  .  .  The  true  social  brain-center  is  the  group  that  functions  in 
common,  that  has  interests  and  knowledge  in  common.  Until  we  tap 
such  centers  as  these,  we  shall  remain  as  we  now  are,  socially  and 
politically  brainless  .'^'^ 

The  editor  of  the  Review  expresses  his  opinion  that  the  case  is 
made  to  fit  proportional  representation.  But  he  cautions  that  the 
group  need  not  be  occupational.  The  essential  consideration  is  that 
the  group  be  a  "unanimous  constituency  built  up  by  voters  acting 
in  freedom."  '^^  Such  is  the  belief  of  the  proportionalists  from  Gilpin 
to  the  present.  Proportional  representation  is  plurahst  in  a  sense, 
but  the  group  is  always  swayed  by  the  free  individual.*^^  A  hostile 

^^  H.  A.  Overstreet,  "The  Community  Brain,"  New  Republic,  VI  (March  4,  1916), 
128. 

•5^  Third  Series,  No.  38  (April,  191 6),  p.  41. 

^®An  article  by  J.  R.  Commons  ("Representation  of  Interests,"  The  Independent, 
LII   [1900],  1479)  recognizes  that  the  representation  of  interests  is  called  for,  and 
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decision,  an  exercise  o£  will  on  his  part,  is  sufficient  to  kill  the  group 
politically.  This  differs,  indeed,  from  pluralistic  representation,  and 
it  becomes  necessary  always,  if  one  would  understand  fully  what  a 
representative  proposal  means  to  the  political  structure,  to  ask  what 
is  the  internal  mobility  of  it  constituencies. 


THE   CRUX   OF   PROPORTIONAL  REPRESENTATION 

The  opposition  to  proportional  representation  in  the  United  States  if" 
in  the  nineteenth  century  was  never  formalized.  It  never  became  a 
major  party  issue.^°  Its  lack  of  sweeping  progress  can  be  attributed 
more  to  apathy  than  to  vigorous  dissent  from  its  propositions.  Eng- 
lish conservatives,  such  as  Dicey  and  Bagehot,  wrote  discerningly 
about  the  defects  of  the  rationale  of  proportional  representation,  but 
it  was  not  until  the  twentieth  century  that  the  debate  picked  up 
energy  in  America.  That  energy  was  a  result  of  the  experimentation 
with  proportional  representation  in  several  large  cities  and  a  con- 
sequence of  the  founding  and  subsequent  bankruptcy  of  a  number 
of  representative  governments  in  Europe. 

There  is  hardly  the  space  here  to  go  into  the  extended  survey  and 
analysis  of  case  histories  that  would  be  necessary  for  judging  the 
specific  effectiveness  of  proportional  representation,^^  but  a  bare 
enumeration  of  the  chief  claims  of  the  proponents  and  opponents  of 
proportional  representation  may  assist  in  preparing  the  way  for  a 
discussion  of  the  chief  point  of  contention.  A  warning  is  always 
necessary  in  approaching  the  merits  and  demerits  of  proportional 
representation,  for  the  deficiencies  of  political  science  are  nowhere 
as  apparent  as  in  the  lack  of  sobriety  and  respect  for  evidence  found 


states  that  proportional  representation  is  an  adaptation  to  modern  conditions  of  this 
historical  necessity  reaching  back  to  the  middle  ages. 

^°The  Socialist  Party  of  191 2  included  in  its  platform  a  proposal  favoring  propor- 
tional representation. 

^^  The  best  sources  of  such  materials  are  the  works  of  F.  A.  Hermens,  especially 
his  Democracy  or  Anarchy?;  J.  P.  Harris,  "The  Practical  Workings  of  Proportional 
Representation  in  the  United  States  and  Canada,"  Supplement  to  National  Municipal 
Review,  XIX  (May,  1930);  H.  F.  Gosnell,  "Proportional  Representation:  Its  Opera- 
tion in  Cincinnati,"  Public  Affairs  II  (1939),  133;  Belle  Zeller  and  Hugh  Bone, 
"The  Repeal  of  PR  in  New  York  City,"  American  Political  Science  Review,  XLII 
(1948),  1127;  files  of  the  Proportional  Representation  Review,  1893—96  and  1918-32; 
Equity,  1 896-1914;  and  National  Municipal  Review  since  1932. 
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in    discussions   of   proportional   representation.   Every    conceivable 
merit  and  every  imaginable  defect  of  a  political  system  have  been 
ascribed  to  the  basic  goodness  or  evil  of  proportionalism. 
The  arguments  extended  on  behalf  of  proportional  representation 

', '  may  be  summarized  as  follows :  it  brings  about  unanimous  constitu- 
encies where  all  electors  agree  on  their  man;  no  majority  will  exist 
under  it  unless  there  is  actually  a  true  majority,  in  which  case  the 
true  majority  will  have  power  to  act  under  proportional  repre- 
sentation as  it  has  under  the  majority  system;  any  united  minority 
large  enough  to  fill  the  quota  is  sure  to  elect  a  candidate;  gerry- 
mandering is  impossible  where  the  constituencies  are  combined  to 
form  one  large  multimember  constituency;  pressure  groups  and 
other  minority  representatives  can  come  out  into  the  open  political 
field  and  obtain  their  due  of  representation;  under  both  the  list 
system  and  the  Hare  system  there  is  considerably  more  freedom  in 
nominating  condidates  for  office  and  an  improvement  of  the  calibre 
of  officeholders  and  candidates  results;  political  issues  are  more 
definite,  and  interest  and  participation  in  the  democratic  processes 
consequently  greater;  choice  is  greater  because  several  constituencies 
are  united  and  the  number  of  candidates  increased;  the  overburden- 
ing primary  system  is  eliminated  and  yet  the  system  of  choices 
allowed  the  voter  serves  the  function  of  the  primary,  and  since 
participation  is  greater,  one  of  the  reasons  for  the  machine  control 
of  primary  elections  and  the  whole  electoral  process  is  eliminated.'^ 
On  the  other  hand,  the  opponents  of  proportional  representation 

ts*  assert  the  following:  it  neglects  local  interest  by  devoting  attention 
to  large  issues  without  meaning;  it  makes  of  the  legislature  a  debat- 
ing society  rather  than  a  group  composed  for  useful  action;  even 
under  the  most  perfect  quota  system  some  minorities  will  be  unrep- 
resented; racial,  cultural,  and  class  animosities  are  engendered  or 
increased  by  putting  into  the  legislative  chambers  recalcitrant  mem- 
bers of  minorities;  every  law  is  bound  to  hurt  part  of  the  people  and 
therefore  some  minority  is  always  unrepresented;  new  issues  arise 
between  elections  creating  new  minorities  and  configurations  of 
majorities;  unstable  and  irresponsible  groups  will  disturb  the  equa- 
nimity of  the  political  scene;  although  voters  in  a  minority  will  elect 

''^  For  a  complete  treatment  of  these  points,  see  G.  H.  Hallett  and  G.  H.  Hoag, 
Proportional  Representation  (1937);  cf.  the  older  textbook  treatment  of  proportional 
representation,  i.e.,  John  R.  Commons,  Proportional  Representation  (1896). 


VII    Enlightened  Individualism  201 

their  candidate,  once  in  the  legislature  he  must  compromise  as  much 
as  any  representative  under  the  old  system  in  order  to  form  a  work- ' 
ing  majority  with  the  members  o£  other  minorities/^ 

It  cannot  be  expected  that  the  foregoing  points  will  be  entirely 
clear  or  all-inclusive,  but  they  may  serve  to  add  some  perspective. 
If  we  were  to  extract  the  one  statement  of  greatest  significance  to 
the  theory  of  proportional  representation  (according  to  its  oppo- 
nents), that  statement  would  concern  the  effects  of  proportional 
representation  on  poHtical  unity.  To  paraphrase  the  charge:  propor- 
tional representation  makes  everyone  potent;  then  it  makes  every- 
one impotent;  and  finally,  it  makes  one  man  omnipotent. 

Walter  Bagehot  was  the  first  writer  to  emphasize  this  point.  In 
The  English  Constitution,  he  accepted  party  organization  as  the 
vital  principle  of  representative  government,  but  believed  that  party 
government  was  effective  only  so  long  as  it  was  composed  of 
moderate  persons  who  were  not  preoccupied  with  finding  political 
issues  where  none  in  reaUty  existed.^*  Parliament  he  regarded  in  the 
manner  of  Burke,  as  a  body  with  an  existence,  function,  and  morale 
of  its  own,  separate,  fortunately  for  the  success  of  the  government, 
from  the  constituency. 

Bagehot  wrote  that  there  were  two  ways  of  forming  constituencies, 
the  first  by  law  and  the  second  by  leaving  the  electors  to  make  them. 
The  Hare  system  was  based  on  the  second  method.  Despite  the 
general  contentment  in  England  (which  he  thought  to  exist),  the 
new  system  would  result  in  the  heightening  of  tensions  and  con- 
flict. 

At  present  the  member  is  free  because  the  constituency  is  not  in 
earnest:  no  constituency  has  an  acute  accurate  doctrinal  creed  in  politics. 
The  law  made  the  constituencies  by  geographical  divisions:  and  they  are 
not  bound  together  by  close  unity  of  belief.  They  have  vague  preferences 
for  particular  doctrines  and  that  is  all.  But  a  voluntary  constituency 
would  be  a  church  with  tenets;  it  would  make  its  representative  the 
messenger  of  its  mandates,  and  the  delegates  of  its  determinations.'^^ 

There,  in  the  space  of  a  few  words,  lies  the  crux  of  the  matter.  No 
advocate  of  proportional  representation  has  ever  applied  himself 
directly  to  Bagehot's  charge.  Strangely  enough,  as  time  went  on, 

^^  Hermens,  Democracy  or  Anarchy? ,  has  abundant  material  on  these  points. 
^*  Walter  Bagehot,  The  English  Constitution  (1882),  pp.  210-11. 
''^  Ibid.,  p.  224. 
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the  proportionalists  continuously  lost  interest  in  the  social  psy- 
chology of  proportional  representation,  and  devoted  themselves 
more  and  more  to  controversies  over  numerical  quotas  and  exact 
formulae  of  one  sort  or  another. 

No  major  work  devoted  to  adverse  criticism  of  proportional  repre- 
sentation appeared  in  America  until  George  Horwill's  Proportional 
Representation,  Its  Dangers  and  Defects  appeared  in  1925.'^  But 
Horwill's  book  hardly  approached  the  basic  issue  of  the  effects  of 
the  system  of  voluntary  constituencies  on  political  tension.  His 
approach  was  the  more  common  one  in  America  and  involved  a 
"practical"  discussion  of  the  supposed  effects  of  the  adoption  of 
proportional  representation  in  various  localities.  It  was  concerned 
with  exploding  some  of  the  more  pretentious  claims  of  the  propor- 
tionalists, especially  on  the  level  of  its  technical  feasibility. 

F.  A.  Hermens'  article,  "The  Trojan  Horse  of  Democracy,"  pub- 
lished in  1938,^^  opened  the  American  field  to  the  issue  as  originally 
proposed  by  Bagehot,  and  within  the  space  of  a  few  years  Hermens 
published  a  number  of  works  attacking  the  individualistic,  socially 
disruptive  tendencies  of  proportional  representation.  His  efforts  had 
the  salutary  effect  of  bringing  proportional  representation  out  of 
the  mathematical  coma  into  which  it  had  lapsed  and  placing  it  once 
more  under  observation  as  an  influential,  living  element  in  any 
political  system  where  it  was  used. 

Professor  Hermens  correctly  regards  proportional  representation 
as  a  further  attempt  to  create  an  absolute  "liberty"  for  the  individual. 
Its  inevitable  result,  he  believes,  would  be  the  crushing  of  individual 
liberty  in  a  reaction  to  its  excesses,  and  a  decline  into  dictatorship. 
What  the  proportionalists  call  "representation"  is  equivalent  to  the 
ancient  "protest  and  petition."  However,  in  an  age  of  parliamentary 

'^^  Charles  Seymour  and  D.  P.  Frary,  How  the  World  Votes,  had  published  in  1918 
a  good  deal  of  critical  argumentation.  In  England,  by  contrast,  the  discussion  was 
proceeding  on  a  mature  theoretical  plane.  Herman  Finer  {The  Case  Against  Propor- 
tional Representation,  1924),  defined  the  practical  limits  of  "exact"  representation, 
attacked  the  impersonality  of  proportional  representation,  and  insisted,  in  terms  which 
Hermens  was  later  to  follow,  that  the  business  of  parliament  is  to  govern  rather 
than  to  promote  independency. 

'^'^  Social  Research,  V  (1938),  379.  Cf.  G.  H.  Hallet,  "Is  Proportional  Representation 
a  Trojan  Horse?"  Social  Research,  VI  (1939),  415.  Also  the  article  by  the  distin- 
guished British  proportionalist,  J.  H.  Humphrey,  "On  PR  and  the  Breakdown  of 
German  Unity,"  Social  Research,  IV  (1937),  225;  and  A.  Brecht,  "Constitutions  and 
Leadership,"  Social  Research,  I  (1934),  265,  a  most  scholarly  work  on  the  breakdown 
of  German  constitutionalism. 
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supremacy,  the  paramount  function  of  parliament  is  to  perform  the 
active  tasks  of  running  a  government.  Under  proportional  repre- 
sentation, an  increase  in  the  number  of  political  parties  is  always 
apparent.  The  parties  begin  to  represent  extreme  groups.  Under  the 
majority  system,  extremities  in  any  direction  are  discouraged,  since 
a  party  must  carry  a  majority  to  represent  itself  in  the  government.  - . 

The  proportionalists,  <  Hermens  claims,  are  always  thinking  of  \ 

what  separates  the  individuals  in  a  society  instead  of  what  binds 
the  society  together  in  a  unity.  They  encourage  provincial  and  ex- 
treme groups  by  allowing  them  representation  in  the  legislature, 
which  then  presents  a  spectacle  of  governmental  disunity  that 
grows  more  repellent  as  vain  attempts  are  made  to  build  a  stable 
government  on  the  eccentricities  of  small  voluntary  constituencies. 
The  spirit  of  controversy  fostered  by  the  irascible  representatives  sent 
into  the  legislature  by  the  reckless  constituencies  causes  a  demand 
for  unity  to  grow  from  without  the  legislature.  The  outside  move- 
ment awaits  the  opportune  moment  to  seize  power  in  the  name  of 
the  people.  This  moment  occurs  when  the  extreme  groups  grow 
powerful  through  criticism,  protest,  and  obstruction,  and  when  the 
middle  democratic  forces  lose  all  their  character  in  an  attempt  to 
unite  in  order  to  prevent  the  complete  collapse  of  parliamentary  gov- 
ernment. The  resulting  impasse  is  the  invitation  for  an  extreme 
group  to  revoliitionize  the  government  and  society.  ) 

Professor  Hermens  presents  a  large  mass  of  data  and  his  state- 
ments are  sometimes  unblanced  by  the  prescience  of  disaster.  As  a 
result,  his  analysis  sometimes  suffers  from  lack  of  clarity  and  con- 
trolled logical  sequence.  His  great  fear  and  great  love,  if  we  can 
build  up  a  description  from  the  phenomena  at  work,  are  two  sides 
of  an  old  friend,  the  traditional,  direct  democratic  idea  of  representa- 
tion. For  that  is  the  conception  of  representation  that  contains  the 
crucial  elements  in  the  situation :  unity,  identity,  community,  and  the 
majority  principle.  Turned  out  of  the  legislative  halls,  he  fears,  they 
will  return  in  helmets  and  uniforms. 

If  we  look  at  proportional  representation  at  work,  we  do  not  find 
individualistic,  continually  changing  voluntary  constituencies  which 
were  the  imagined  results  of  Gilpin's,  Hare's,  Mill's,  or  Common's 
ideas.  For  their  psychology  was  rationalistic  as  well  as  individual- 
istic. Politics  was  the  sphere  of  deliberated  activity  rather  than  of 
crowd  behavior.  Proportional  representation  was  constructed  to  give 
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free  play  in  politics  to  the  best  elements  of  modern  society  and  to 
allow  reason  to  assume  a  major  role  in  politics.  Rather,  we  find  a 
kind  of  pluralism,  founded  on  semi-voluntary  constituents,  predom- 
inating in  proportional  representation  in  action. 

The  original  proportionalists  were  always  conscious  of  the  many 
diverse  interests  in  society.  They  did  not,  however,  take  into  account 
the  basic  integrating  factors  in  society  which  caused  men  to  act, 
think,  and  believe  in  groups.  They  felt  that  there  should  be  no 
concern  about  the  possibility  of  an  individual's  loyalty  becoming 
submerged  in  an  associational  loyalty.  Their  individualism  was  too 
profound  to  allow  such  thoughts  to  be  seriously  maintained. 

To  that  extent  their  hopes  were  vain,  their  psychology  blind. 
Proportional  representation  was  a  gratuitous  liberty  extended  any 
social  group  to  acquire  for  itself  the  prestige  of  a  political  career. 
The  solidifying  qualities  which  formerly  held  it  together  were  bol- 
stered by  its  assumption  of  a  political  role,  with  all  the  symbohc  and 
active  cohesion  which  politics  supplies  its  contestants. 

That  the  original  idea  was  something  quite  different  from 
pluralism  hardly  changes  the  results.  The  effects  were  close  to  what 
is  accomplished  by  the  outright  representation  of  already  established 
major  groupings.  Distinctions  of  race,  class,  economic  groupings, 
and  other  fixed  social  determinants,  are  politicized.  As  parties  are 
formed  from  the  combinations  of  determinants,  the  parties  add  to 
the  combinations  new  skills,  slogans,  techniques,  and  bureaucracies. 
The  individual  acquires  a  new  sovereignty  to  which  his  allegiance 
belongs  and  which  seems  more  valuable  because  it  is  more  im- 
mediate, less  bureaucratized,  and  more  agreeable  to  his  sentiments 
and  opinions.  He  loses,  by  the  same  token,  a  certain  amount  of 
allegiance  to  the  total  society  which  is  more  remote,  more  bureau- 
cratic in  reference  to  his  actions,  and  less  agreeable  to  his  sentiments 
and  opinions.  As  an  individual,  he  is  more  organized  personally 
with  relation  to  an  external  grouping,  possibly  therefore  more  or- 
ganized within  himself,  but  less  organized  in  reference  to  the  great 
society.  In  any  case,  if  his  psychology  remains  individualistic,  he  will 
at  some  point  feel  that  the  new  pluralism  is  a  cheat  to  his  original 
notion  of  the  new  representation,  or  else,  if  he  finds  a  greater 
affinity  to  the  close-in  group,  his  "individualism"  will  turn  out  to  be 
a  will-o-the-wisp  and  he  will  become  a  soldier  fighting  against  the 
great  society. 


CHAPTER  VIII 


AMERICAN    PLURALISM 


Pluralism  is  the  doctrine  that  some  groups  within  a  society  possess 
important  values  independent  of  the  approval  or  disapproval  o£ 
such  values  by  the  state.  It  holds  that  the  groups  have  a  right  to  such 
values  and  that  no  theory  of  the  powers  of  the  state  can  rightfully 
capture  those  values  for  the  state.  In  consequence,  it  proposes  that  its 
values  be  considered  and  weighed  impartially  in  any  general 
decisions  that  affect  the  whole  society  of  which  it  forms  a  part.  From 
this  last  claim  rises  the  demand  for  representation.  And  with  that 
demand  for  representation  this  chapter  is  concerned. 

Pluralism,  like  other  doctrines  in  political  theory,  may  be  extreme, 
moderate,  or  modest  in  its  demands.  It  may  proclaim  the  advent  of 
a  society  independent  of  the  state  and  formed  around  a  set  of  autono- 
mous groups;  an  example  would  be  the  syndicalist  state  where  the 
state  remains  only  as  the  representative  council  of  industries.  Plural- 
ism may  accept  the  traditional  state  in  many  ways  but  ask  that  it  be 
constructed  on  a  principle  of  group  representation.  In  that  case,  a 
system  looking  to  the  revival  of  the  positive  features  of  the  medieval 
representation  of  estates  and  guild  organization  is  often  advocated. 
Or  pluralism  may  simply  beg  entrance  into  the  older  individualistic 
representation,  offering  as  a  reason  for  admission  the  opinion  that 
group  representation  is  a  way  of  eliminating  the  uncontrolled  pres- 
sure of  interests,  or  that  it  is  a  way  of  arriving  at  more  efficient 
political  decisions,  or  that  it  is  a  protection  for  the  creative  aspects 
of  society  against  the  noncreative,  destructive,  and  parasitic  features 
of  society. 

But  whether  extreme,  moderate,  or  modest,  pluralism  is  essentially 
an  affirmation  of  the  sociological  idea  that  men  gravitate  about  fixed 
interests  which  may  be  concretely  verified.  And  when  these  fixed 
interests  are  concretely  verified,  they  may  be  allotted  a  relationship 
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to  other  fixed  interests  o£  the  same  verifiable  nature  in  order  to 
constitute  their  representation.  The  resultant  representation  must 
then  stand  the  test  of  practicability.  It  must  make  the  society  work 
better  than  before;  it  must  do  justice  to  the  whole  and  to  the  in- 
dividuals which  compose  the  society. 

The  burden  of  proof,  therefore,  weighs  heavily  on  the  pluralists. 
They  must  first  indicate  that  fixed  interests  exist,  that  they  are 
inevitable,  and  that  they  deserve  preservation.  They  must  show  that 
such  fixed  interests  may  be  verified  with  enough  precision  to  allow 
them  to  be  cast  into  dies  which  will  repeatedly  stamp  out  acceptable 
social  measures.  They  must  then  compose  a  combination  o£  the 
dies  which  will  avoid  duplication,  complexity,  and  prolixity,  and 
will  include  all  important  parts  of  society.  Finally,  pluralism,  the 
doctrine  of  the  "several,"  must  appease  the  sense  of  the  "one"  and 
the  sense  of  the  "many."  The  denial  of  the  claims  of  either  because 
of  certain  false  tendencies  which  are  present  in  them  would  under- 
mine pluralism  from  the  very  beginning. 

In  so  far  as  a  greater  degree  of  pluralistic  arrangement  is  argued 
for  a  society,  it  must  offer  more  complete  satisfaction  of  the  require- 
ments just  Hsted  than  does  the  existing  arrangement.  But  under 
most  conditions,  and  especially  in  America,  the  problem  has  been 
the  more  modest  one  of  establishing  pluralism  as  one  of  several 
ways  of  giving  representation  to  diversity.  Representation  of  groups 
as  groups,  it  is  contended,  can  be  adjusted  to  prevailing  representa- 
tion by  geographical  constituencies,  voluntary  constituencies,  con- 
stituencies of  the  whole  (for  example,  presidency,  governorship), 
and  constituencies  based  on  wealth,  real  property,  education,  or 
other  generally  defined,  nonorganized  criteria. 

Pluralism  might  be  considered  only  in  so  far  as  it  concerned 
groups  with  a  constitutional  method  of  participating  in  the  proc- 
esses of  a  representative  government,  but  pluralism  in  representation 
will  be  considered  here  as  any  actual  participation  in  the  processes 
of  government  by  a  group.  This  point  of  view  permits  comment  on 
manifestly  important  pluralistic  developments  which  would  other- 
wise be  excluded.  However,  it  is  still  possible  to  insist  on  what  may 
be  regarded  as  the  basic  distinction  between  pluraHstic  representa- 
tion and  individualistic  or  monistic  representation — the  organized, 
associated,  intact  character  of  the  groups.  For  the  possession  of  such 
traits  not  only  distinguished  pluralistic  representation  but  gives  it 
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its  value  and  defects.  Accordingly,  the  chapter  will  consider  both 
extra-constitutional  group  representation  and  constitutional  group 
representation.  The  first  deals  with  actual  intrusions  of  groups  into 
political  affairs,  the  latter  with  the  small  amount  of  legal  intrusion 
and  some  American  ideas  urging  further  legal  extensions  of  group 
influence.  Both  will  be  treated  under  the  categories  of  (a)  the  party 
system  as  pluralism,  (b)  professional  representation,  (c)  business 
representation,  (d)  corporatism,  and  (e)  administrative  pluralism.^ 


THE    PARTY   SYSTEM   AS    PLURALISM 

The  party  system  may  be  studied  in  many  ways.  Party  membership, 
apart  from  the  professional  party  worker,  ranges  from  the  volun- 
tary (that  is,  the  "independents")  to  the  traditional  (that  is,  the 
"rock-ribbed"  and  "die-hard").  Party  principles  may  be  clear  or 
they  may  be  difficult  of  definition.  Party  has  been  a  feature  of 
American  political  life  from  almost  the  beginning  of  the  federal 
government  and  has  often  been  identified  with  American  individ- 
ualism. It  has  also  been  connected  with  the  traditional  system  of 
geographic  representation  under  the  majority  principle.  There  are 
so  many  ways  of  looking  at  such  a  diffused  system  of  party  govern- 
ment as  America  has  had  that  it  seems  justifiable  to  take  up  party 
also  as  a  form  of  pluralism  and  to  examine  American  parties  in 
that  light. 

The  weakness  of  party  principle,  it  may  then  be  suggested,  is 
associated  with  the  general  weakness  of  political  pluralism  in  Amer- 
ican thought.  And  the  dependence  of  party  upon  the  majority  prin- 
ciple in  its  traditional  form  is  further  associated  with  the  weakness 
of  pluralistic  thinking.  No  slight  to  the  complexity  of  party  com- 
position and  party  history  is  meant  when  such  bald  statements  of 
relationships  are  made.  Rather,  the  hope  is  to  make  clear  that  the  ;\ 
traditional  direct  representation  with  the  majority  principle  as  an 
idea  of  representation  is  peculiar  to  the  American  party  system  as 
it  has  developed,  and  that  pluralistic  representation  is  not  easily 
compatible  with  the  historical  idea  of  party. 

The  party  system  has  its  own  pluralism,  which  it  offers  in  opposi- 

^  C£.  the  classification  of  F.  W.  Coker,  "The  Technique  of  the  Pluralistic  State," 
American  Political  Science  Review,  XV  (1921),  186. 
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tion  to  the  demands  of  more  rigid  pluralists.  In  America  most  of 
the  time,  it  is  a  duaHsm  which  offers  to  the  country  two  combina- 
tions of  proposals  in  return  for  a  lease  on  the  state.  Each  combina- 
tion has,  in  addition  to  its  professionals  and  traditional  followers, 
voluntary  supporters  who  are  excited  by  convictions  of  righteous- 
ness and  wish  to  make  over  the  government  in  their  own  image  by 
carrying  the  necessary  majority  or  plurality.  Simultaneously  in  op- 
eration, therefore,  are  the  forces  of  unitary  representation  and 
pluralist  representation.  Subjectively,  the  traditional  direct  represen- 
tation is  being  carried  out  and,  objectively,  pluralism  faces  the 
majority  implacably.  Professor  Merriam  has  described  the  process 
to  good  effect  in  his  Systematic  Politics: 

This  formal-informal  status  of  the  party,  this  responsible-irre- 
sponsible position  in  the  political  society,  this  uncompromising-compro- 
mising attitude,  may  seem  to  some  to  be  inconsistent  with  the  genius  of 
organized  government.  If  we  think,  however,  of  the  necessity  of  com- 
bining right  and  might  in  authority,  if  we  think  of  the  desirability  of 
organizing  the  consent  of  the  governed,  and  yet  maintaining  a  govern- 
ment which  cannot  stop  to  ask  consent  for  every  act,  the  role  of  the 
party  becomes  clearer.  Without  the  party,  centralized  authority  may  be 
able  to  bear  down  opposition  too  easily.  The  pressure  for  more  and  more 
is  likely  to  be  met  by  less  and  less  effective  opposition.  With  the  party, 
however,  the  criticism  and  opposition  of  the  "outs"  may  grow  more  and 
more  as  important  groups  and  personalities  are  kept  longer  and  longer 
out  of  political  responsibility.  The  overthrow  of  the  ruling  party  becomes 
more  and  more  likely  under  such  conditions,  unless  indeed  material  con- 
cessions are  made  by  those  in  authority.  In  any  case,  the  spirit  of  criticism 
of  government,  as  well  as  that  of  responsible  defense,  is  kept  alive,  even 
at  the  price  of  unfair  criticism  and  unfair  defense.  The  important  goal  is 
not,  however,  keeping  the  party  as  such  alive  as  it  is  keeping  the  con- 
sent of  the  governed  alive — reconciling  the  formal  with  the  informal 
government.^ 

The  party,  therefore,  is  never  completely  politicized,  never  sover- 
eign, never  secure,  and  is  always  seeking  the  greatest  number  to 
represent,  always  seeking  to  represent  unanimity. 
A  good  deal  of  discussion  has  gone  to  explain  the  persistence  of 

^From  Charles  E.  Merriam,  Systematic  Politics,  p.  235.  Copyright  1945  by  The 
University  of  Chicago  Press.  Reprinted  by  permission  of  the  University  of  Chicago 
Press. 
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the  two-party  system  in  America.  Sometimes,  in  desperation  at  the 
insufficiency  of  correlative  data,  the  phenomenon  has  been  ascribed 
to  the  "temperament"  of  the  American  people.  This  approach  might 
not  be  altogether  barren  of  results,  provided  that  "temperament"  be 
used  as  an  opening  and  not  as  an  excuse  to  drop  the  matter.  Our 
traditional  direct  representation  tends  to  admit  of  only  a  unified 
collective  effort  of  the  community.  The  idea  of  "presentation"  and 
"delegation"  toward  which  it  veers  is  a  unilateral  idea.  "Dissent"  is 
always  in  process  of  being  overcome  by  "unanimity."  The  final  con- 
sensus and  "presentation"  is  always  just  around  the  corner.  Spe- 
cialization of  political  function  is  not  acceptable  to  this  way  of 
thinking.  But  party  bureaucracy  unfounded  on  principle  is,  if  not 
desirable,  at  least  not  contradictory. 

It  is  possible  to  surmise,  then,  that  a  most  powerful  way  of  think- 
ing about  representation  has  been  all  along  associated  with  a  simple 
party  structure.  "Mass  presentation"  has  shunned  the  admission  of 
diversity  of  principle.  Both  de  Tocqueville  and  Ostrogorski  men- 
tioned the  uneasiness  and  shame  of  insurgency. 

But  if  one  party  can  thus  be  accounted  for,  what  convincing  ex- 
planation can  be  offered  for  the  second  party?  The  second  party 
resolves  itself  into  a  state  of  "becoming."  Since  "fixed  interests"  are 
uncongenial  to  the  idea  of  mass  representation,  so  is  the  static  party 
of  fixed  principle.  American  party  history  is  the  story  of  one  party, 
with  a  second  "becoming."  The  "rational"  meaninglessness  of  par- 
ties thus  becomes  meaningful:  psychologically,  pluraUty  is  unity. 

On  its  official  side,  the  party  is  unitary;  on  its  unofficial  side,  it  is 
pluralistic.  It  is  consensus  while  it  tries  to  create  consensus.  Its  suc- 
cess in  America  has  depended  on  its  maintaining  the  double  role. 
If  it  tends  just  a  little  too  far  in  the  direction  of  principle,  it  loses 
its  attraction  as  a  unitary  party,  its  pluralism  becomes  evident,  and 
its  followers  desert  in  large  numbers.  There  are  many  evidences  of 
its  success  in  straddling  the  fence.  For  example,  its  lack  of  an  intel- 
ligible program  and  leadership  is  often  criticized.  The  composition 
of  the  party  membership,  though,  is  the  best  evidence  of  the  success 
of  the  American  party.  Scarcely  any  part  of  the  active  membership 
is  voluntary.  Shifting  from  one  party  to  another  is  much  more 
acceptable  to  the  mind  of  the  people  than  participating  in  a  third- 
party  movement. 
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So  the  extent  of  party  pluralism  in  America  is  not  great,  though 
the  composition  of  party  following  exhibits  considerable  pluralistic 
representation.  Each  party  in  fact  organizes  within  itself  the  same 
pluralistic  components — business,  labor,  Negroes,  women,  religions, 
nationalities,  and  sectionalisms.  Each  group  is  found  in  each  party, 
and  therefore  the  parallelisms  of  composition  tend  to  make  a  com- 
plete, incipient  state  out  of  each  party;  hence,  the  parties  tend  to 
mutuality  of  interests.  Since  each  party  must  treat  its  samples  of 
the  political  cosmos  fairly  in  order  that  they  may  be  adequate  sam- 
ples, the  voice  of  each  as  an  interest  tends  to  become  weaker 
while  its  voice  as  a  group  of  interested  individuals  tends  to  grow 
stronger.  American  party  pluralism,  in  other  words,  tends  to  sap  the 
vitality  of  essential  pluralism  and  that  is  why  proper  pluralists  have 
never  been  happy  with  party  pluralism. 

Weak  as  it  is,  the  vertical  pluralism  of  the  party  is  rendered  more 
feeble  by  the  federalism  of  which  it  must  take  account.  Federalism, 
while  in  theory  a  system  of  dual  sovereignties,  is  from  another  view- 
point a  species  of  geographical  pluralism.  As  sovereignty,  federalism 
can  claim  absolute  rights,  but  in  America,  over  the  past  century, 
federalism  has  lost  many  of  its  sovereign  implications  and  has  come 
to  mean  more  properly  a  form  of  pluralism  through  vertical  decen- 
tralization of  governmental  authority.  The  party  must  organize 
both  the  clusters  of  local  values  which  are  constitutionally  and  tradi- 
tionally entrenched,  forming  a  pluralism,  and  the  vertical  pluraHsm 
of  the  party.  The  weakness  of  party  pluralism,  therefore,  evidences 
the  strength  of  federalistic  pluralism  from  the  standpoint  of  local 
interests.  The  vagueness  of  the  general  party  symbolism  strengthens 
the  representative  nature  of  the  party  in  reference  to  the  local  plural- 
isms. It  is  representation  of  an  expressive  and  bureaucratic  kind 
which,  like  that  of  the  king  of  England,  grants  satisfaction  without 
imposing  active  authority. 

Federalism,  however,  with  one  form  of  pluralism,  poses  problems 
to  another  form  of  pluralism  which  is  based  on  the  more  modern 
needs  of  a  centralized  economy  of  interconnecting  elements.  The 
latter  pluralism  is  that  of  business,  labor,  racial  and  religious  groups, 
separated  for  the  moment  from  the  "national"  interest  which  de- 
mands representation  of  the  whole  nation  for  certain  things.  The 
answer  to  this  conflict  of  pluralisms  in  the  past  has  come  primarily 
from  the  courts  and  from  the  lobbies.  Each,  unconventionally  as- 
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signed  large  de  facto  powers,  has  kindled  the  fires  o£  the  new  plural- 
ism at  the  expense  of  the  old.  Both,  indeed,  have  furnished  a  third 
house  of  representation  to  the  House  of  Representatives,  which  rep- 
resents in  major  part  the  nation,  and  the  Senate,  which  in  origin 
represents  the  states.  The  role  of  the  courts  is  placed  with  the  sec- 
tion on  business  representation,  but  the  question  of  the  lobbies  may 
be  discussed  here,  inasmuch  as  it  is  intimately  connected  with  the 
nature  of  the  party  system. 

The  attitude  of  the  pubHc  and  of  the  courts  was  generally  hostile 
to  the  lobby  throughout  the  nineteenth  century.  A  large  part  of  the 
public  never  changed  its  attitude.  But  the  lobby  changed.  It  became 
crystallized  as  a  mode  of  poHtical  pressure  and  took  on  the  outward 
semblance  of  an  institution.  It  espoused  principles,  corresponded 
with  the  press,  the  public,  and  the  legislators,  and  finally  declared 
itself  confirmed  in  devotion  to  the  public  welfare.  At  this  point, 
around  the  turn  of  the  twentieth  century,  the  advisability  of  enter- 
ing into  the  lobbying  field  suggested  itself  to  economic  groups 
which  had  hitherto  considered  lobbying  the  pernicious  and  natural 
course  of  their  enemies.  The  popular  impression  had  been  that  rep- 
resentation of  the  people  had  been  undermined  and  dissolved  by  the 
activities  of  lobbies  representing  special  interests  at  the  capitals  of 
state  and  nation.  The  public  in  general  never  did  quite  realize  that 
what  it  sought  under  the  traditional  representative  system  had  never 
been  there  at  all,  that  the  representation  of  the  whole  people  was 
never  an  organized  policy  in  American  politics.  "Popular"  lobbies, 
therefore,  entered  the  field  of  group  pressure  later  than  did  the 
corporative  interests,  which  had  their  origin  in  the  speculators  about 
whom  a  journalist  of  the  First  Congress  wrote:  "I  do  not  know  that 
pecuniary  influence  has  actually  been  used,  but  I  am  certain  that 
every  other  kind  of  management  has  been  practiced.  .  .  ."  ^ 

Joining  the  lobbying  process  was  considered  by  the  "popular" 
groups  as  a  measure  of  self-defense.  In  the  next  generation,  lobbying 
came  to  be  considered  an  inevitable  part  of  the  legislative  process. 
It  is  true  that  Hamilton,  writing  in  the  Federalist,  did  not  consider 
that  the  problem  of  representing  all  interests  in  the  society  was 
serious.  He  thought  that  the  general  divisions  of  landed,  commercial, 
and  professional  interests  would  find  their  way  into  the  Congress 

^  Journal  of  William  Maclay,  Senator  from  Pennsylvania  to  the  ist  Congress 
(1927),  p.  204. 
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and  might  represent  the  interests  of  the  other  classes  sufficiently 
well.  Without  an  express  provision  in  the  Constitution  for  occupa- 
tional representation,  he  felt  that  the  idea  of  detailed  representation 
was  quite  impossible  of  fulfillment.  Yet  this  would  not  mean  the 
loss  of  freedom  of  the  vote.  For,  under  natural  conditions,  the  mer- 
chants would  represent  the  artisans  and  tradesmen,  the  large  land- 
owners would  represent  the  small  farmers,  and  the  learned  profes- 
sions would  conciUate  and  represent  all  by  their  essential  neutrality.* 
Hamilton  might  have  thought  the  matter  more  serious  if  he  had 
foreseen  the  extent  of  the  Industrial  Revolution,  the  degree  to 
which  state  and  even  national  government  would  be  subjected  to 
the  majority  principle,  and  the  coming  of  universal  suffrage.  For 
under  such  conditions,  the  party  which  developed  could  not  perform 
its  basic  task  of  unifying  a  majority  without  conceding  the  impor- 
tant task  of  representing  interests.  Professor  Herring,  in  his  trail- 
blazing  study  of  Group  Representation  Before  Congress,  described 
the  change: 

Political  conditions  are  in  a  constant  state  of  flux,  and  as  one  form 
of  representation  declines,  another  arises.  .  .  .  The  party  has  definitely 
established  itself  as  a  unifying  agency  in  government,  but  is  rapidly 
losing  its  position  as  a  formulator  of  policies  and  a  leader  of  political 
thought.^ 

And  again,  "the  minority  groups  arose  to  obtain  from  the  govern- 
ment legislative  action  that  they  could  not  get  through  the  political 
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parties. 

What  are  the  salient  characteristics  of  this  recently  developed 
mode  of  representation?  Primary  to  our  interest  in  American  ideas 
of  politics  is  the  fact  that  lobbying  as  a  mode  of  representation  is 
obscurely  known  and  little  appreciated.  The  refusal  to  acknowledge 
its  place  in  government  has  hindered  the  fixing  of  its  organization 
and  responsibilities.  The  Constitution  itself  under  the  First  Amend- 
ment has  protected  the  lobby  from  the  full  force  of  public  sentiment, 
since  that  Amendment  guarantees  the  right  "to  petition  the  govern- 
ment for  a  redress  of  grievances."  But  that  is  a  negative  condition 
rather  than  a  positive  organization  of  the  activity.  Thirty-six  states 
and  the  federal  government  have  passed  laws  regulating  the  conduct 

*  Federalist,  No.  35. 

^  E.  Pendleton  Herring,  Group  Representation  Before  Congress  (1929),  p.  47. 

^Ibid..  p.  50. 
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of  lobbies/  Although  the  attitude  of  regulations  had  changed  since 
the  first  days  o£  lobbying  legislation,  when  California  called  lobby- 
ing a  felony  and  Georgia  called  it  a  crime,  the  recent  legislation 
stops  far  short  of  a  positive  construction  of  lobbying  activities  into 
a  mode  of  representation.^  The  prohibition  of  flagrant  abuses,  the 
requirement  of  registration  and  financial  reporting  have  been  the 
substance  of  most  legislation. 

The  participation  of  the  lobbies  in  proposing  legislation  has  only 
recently  been  studied,^  and  popular  opinion,  despite  the  efforts  of 
writers  like  Bryce  and  Wilson,  has  never  been  able  to  focus  on  the 
lobby's  most  common  mode  of  ingress  into  the  legislative  process, 
the  private  bill  and  the  committee.  Like  drunkenness  during  pro- 
hibition, the  prevalence  of  the  lobby  was  denied  and  its  abuses  con- 
cealed. In  the  optimistic  flush  of  the  "Gay  Twenties,"  a  proposal 
was  made  to  erect  a  central  office  building  for  lobbies  in  Washing- 
ton, but  the  convenient  project  was  abandoned  when  it  was  realized 
that  the  lobbyists  would  not  move  into  the  building  and  the  legis- 
lators would  not  visit  it. 

Another  important  point  about  lobbying  representation  is  that 
the  constituency  of  the  lobbyist  is  well-defined  and  is  dictatorial  in 
respect  to  him.  Professor  Herring,  who  describes  lobbying  as  "part 
of  the  American  system  of  representation"  ^°  in  one  place,  and  calls 
it  "Supplemental  Representation"  in  another,^^  says  that  "these  men 
regard  themselves  as  the  representatives  of  the  voters  who  compose 
the  membership  of  their  respective  leagues  and  association.  .  .  . 
Most  lobbyists  claim  that  they  are  simply  carrying  out  such  instruc- 
tions" ^^  as  their  organizations  give  them.  They  connect  and  com- 
municate with  their  constituents  back  home,  thence  with  the  con- 
stituencies of  the  legislators  with  whom  they  deal.  The  lobbyist  with 
an  imperative  mandate  from  a  small  constituency  is  thus  counter- 

''  The  Chicago  Sun,  May  ii,  1947;  P.  L.  601,  Title  III,  79th  Congress,  2nd  Session. 
®  Mary  E.  Dillon,  "Pressure  Groups,"  American  Political  Science  Review,  XXXVI 
(1942),  471,  has  a  good  treatment  of  historical  attitudes  toward  pressure  groups. 

^  See  Donald  C.  Blaisdell,  "Economic  Power  and  Political  Pressures,"  Monograph 
No.  26  of  The  Investigation  of  Concentration  of  Economic  Power,  Temporary  Na- 
tional Economic  Committee  (1941);  Harvey  Walker,  "Who  Writes  the  Laws," 
State  Government  (Nov.  1939),  p.  193;  and  Lawrence  H.  Chamberlain,  The  Presi- 
dent, Congress,  and  Legislation  (1946). 

■"■^  "Lobbying,"  Encyclopedia  of  Social  Science,  Vol.  IX,  p.  567. 
^^  Herring,  Group  Representation,  p.  241. 
^^  "Lobbying,"  p.  566. 
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poised  against  the  legislator  with  a  vague  mandate  from  a  large 
constituency.  Whose  mandate  shall  prevail  depends  on  many  per- 
sonal and  social  factors. 

Formal  occupational  representation  has  been  even  less  popular  in 
America  than  informal  lobbying.  Although  Americans  like  Wil- 
ham  MacDonald,"  M.  B.  Reckitt/*  Mary  P.  FoUett/'  Arthur  N. 
Holcombe/^  and  Ernest  S.  Griffith  ^^  made  serious  recommendations 
for  occupational  representation,  and  some  textbook  writers  on  gov- 
ernment gave  passing  endorsement  to  the  idea,  the  typical  attitude 
was  that  expressed  by  Robert  Luce,  who  wrote  that  "were  group 
interest  to  be  enthroned,  legislative  bodies,  already  harassed  by  the 
lobbies  of  groups,  would  find  themselves  exposed  to  double  the 

>)     18 

pressure. 

Americans  concerned  with  the  reform  of  representation  tended 
to  prefer  proportional  representation,  believing,  like  Paul  Douglas, 
that  the  problem  of  occupational  classification  for  representative  pur- 
poses would  be  most  difficult.  They  felt  that  the  high  mobility  of 
labor  would  make  it  hard  to  fix  occupational  groups  in  the  system, 
that  occupational  representation  would  in  no  way  provide  for  the 
representation  of  minorities  within  the  occupations,  that  it  would 
not  provide  protection  from  machine-dominated  politics,  and  that 
it  would  prevent  men  from  voting  outside  their  industry  and  con- 
tributing intelligent  direction  along  more  general  lines.^^ 


PROFESSIONAL    REPRESENTATION 

The  consignment  of  special  rights  in  the  selection  of  certain  repre- 
sentatives to  particular  skill  groups  is  an  age-old  device  of  repre- 
sentation. Military  and  church  affairs  are  two  examples  of  profes- 
sions to  which  the  question  has  always  been  pertinent.  There,  one 
contention  has  held  that  co-optation  from  its  own  elements  was  the 
best  mode  of  selecting  representatives,  even  though  political  power 

^^  William  MacDonald,  A  New  Constitution  for  a  New  America  (1921). 
^*M.  B.  Reckitt  and  C.  E.  Bechhofer,  The  Meaning  of  National  Guilds  (1918). 
i^Mary  P.  Follett,  The  New  State  (1918). 

•^^  Arthur  N.  Holcombe,  Government  in  a  Planned  Democracy  (1934). 
■'^'^  Ernest  S.  Griffith,  The  Impasse  of  Democracy  (1939),  esp.  chaps,  xi  and  xxvi. 
•"^^  Robert  Luce,  Legislative  Principles  (1930),  p.  281. 

^^  Paul    Douglas,    "Occupational    Versus    Proportional    Representation,"    American 
Journal  of  Sociology,  XXIX  (1923),  129. 
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might  characterize  the  positions  being  filled;  another  contention  has 
asserted  that  the  selection  should  be  made  by  the  general  political 
power,  usually  the  state,  in  conformance  with  its  own  criteria  for 
selecting  representatives.  Two  considerations  require  attention  in 
systems  of  co-optation.  Most  social  groups  wish  to  be  governed  by 
persons  sharing  their  characteristics  so  far  as  possible.  This  is  espe- 
cially true  of  groups  possessing  high  status,  for  they  feel  that  their 
social  position  requires  their  being  led  by  social  equals  or  superiors. 
In  addition,  the  specialized  nature  of  the  tasks  re-enforces  clique 
feelings:  an  engineer  should  lead  engineers,  a  lawyer,  lawyers,  and 
so  forth. 

Often  specialization  is  socially  recognized.  People  believe  that 
there  are  specialized  tasks  to  be  performed  which  have  a  direct  rela- 
tion to  the  group.  So  the  specialized  representation,  undertaken  in 
the  name  of  the  society,  may  become  consigned  in  part  or  as  a  whole 
to  the  specialized  profession.  Since  groups  possessing  clique  attitudes 
are  quite  common,  the  demand  for  special  treatment  in  the  selection 
of  the  representatives  who  are  to  govern  a  group  usually  outstrips 
the  supply  of  such  representation  which  the  society  is  willing  to 
grant.  Such  groups  may  often  have  to  content  themselves  with  the 
privilege  of  being  "consulted,"  Thus,  American  businessmen  have 
demanded  often  that  persons  placed  in  positions  of  responsibility, 
many  of  them  having  to  do  with  economic  matters,  be  "cleared"  by 
their  associations.  And  the  criticisms  often  voiced  against  "brain- 
trusters"  or  "bureaucrats"  were  based  on  the  feeling  that  business- 
men ought  to  be  represented  by  men  "of  their  own  kind."  Though 
at  times  the  excesses  of  such  demands  for  "reflective'  representation 
have  had  to  be  rejected  for  more  pressing  political  reasons,  neverthe- 
less the  selection  of  any  specialist  in  government  is  generally  accom- 
panied by  an  examination  of  the  sentiment  of  the  leaders  in  the  field 
within  which  the  specialist  will  operate.  The  wider  the  sphere  of 
his  operations,  the  broader  his  constituency,  the  less  force  specialism 
can  have  in  his  selection. 

However,  in  at  least  two  fields  of  American  life,  considerable 
autonomy  and  powers  over  tasks  affecting  the  public  as  a  whole 
have  been  granted.  These  are  the  professions  of  law  and  medicine.^" 
Both  have  been  seriously  aflected  by  the  changes  of  the  Industrial 

^°  L.  W.  Lancaster,  "Private  Associations  and  Public  Administration,"  Social 
Forces,  XIII  (1934),  283. 
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Revolution  and  have  lost  some  of  their  ancient  mystical  character 
and  prestige.  New  techniques  in  competing  fields  and  in  their  own 
fields  have  augmented  their  own  insecurity  about  their  status  as 
well  as  the  public  insecurity  in  regard  to  them.  But  in  those  respects 
they  still  have  lost  not  nearly  so  much  of  their  integral  character  as 
have  the  arts  and  crafts  during  the  centuries  of  the  development  of 
large-scale  trade  and  commerce.  And  since  both  these  fields  have  been 
concerned  with  the  tribulations  of  men,  they  have  always  been  in 
a  superior  position  for  carrying  out  their  political  programs. 

As  has  been  mentioned  before,  the  use  of  lawyers  in  the  selection 
of  judges  was  put  forth  as  a  possible  representative  device  by  Benja- 
min Franklin  at  the  Constitutional  Convention.  The  idea  was  not 
taken  up  in  the  years  that  followed,  and  though  the  Federalist  lead- 
ers beUeved  that  the  professions  could  accomplish  their  representa- 
tion through  their  position  of  natural  leadership  (as,  in  fact,  they 
did),  considerable  popular  feeHng  against  the  common  law,  the 
lawyers,  and  the  courts  was  present  during  the  better  part  of  the 
nineteenth  century. 

The  case  of  Illinois  is  typical.  The  first  Illinois  constitution  of  1818 
provided  for  the  legislative  appointment  of  judges  and  for  tenure 
during  good  behavior.  In  1826,  however,  the  office  of  Justice  of  the 
Peace  was  established  in  each  county  and  was  made  elective,  with  a 
four-year  term.  The  second  constitution  of  1848  abolished  the  ap- 
pointment and  indefinite  tenure  of  judges.  The  constitution  of  1870, 
still  in  effect,  brought  only  the  Justices  of  the  Peace  out  of  the  elec- 
tive ranks,  making  them  appointive  by  the  governor  (upon  the 
recommendation,  however,  of  the  judges  of  the  courts  of  record  in 
Cook  County,  where  Chicago  is  situated).  In  1905  elective  judges 
again  replaced  the  Justices  of  the  Peace,  and  at  present  all  judges  are 
elected. 

The  most  important  single  influence  in  enlarging  the  role  of  the 
bar  in  the  selection  of  judges  was  the  organization  of  bar  associations 
in  the  large  cities  of  America  after  the  Civil  War.  Though  the  as- 
sociations worked  against  a  strong  current  of  machine  politics,  they 
were  able  to  undo  some  of  the  provisions  which  the  direct  demo- 
crats had  established  in  the  first  part  of  the  nineteenth  century.^^ 
And  in  the  twentieth  century  the  continuation  of  their  efforts  indi- 

^^  M.  Louise  Rutherford,  T/ie  Influence  of  the  American  Bar  Association  on  Pub- 
lic Opinion  and  Legislation  (1937),  chap.  ii. 
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cates  that  there  is  a  long-term  trend  towards  the  strong  influence 
of  the  bar  in  the  selection  of  judges.  The  most  advanced  type  of  bar 
participation  in  elections  is  found  in  the  "Missouri  Plan,"  under 
which  a  non-partisan  commission  submits  names  from  which  the 
governor  appoints  judges  of  the  appellate  courts.  The  influence 
of  the  bar  cannot  be  measured  in  terms  of  the  state  constitutions,  for 
thirty-seven  states  follow  the  elective  principle  for  most  or  all  of 
their  judges,  and  the  remaining  states  follow  the  practice  of  guber- 
natorial appointment.^^  The  influence  must  be  measured  rather  in 
the  extent  to  which  the  bar  associations  participate  in  and  turn  the 
course  of  judicial  elections  with  bar-association  recommendations 
and  active  campaigning. 

In  addition  to  its  political  campaign  activities,  the  typical  bar  acts 
as  the  disciplinary  force  of  the  profession.  In  Cook  County,  for  ex- 
ample, the  Chicago  Bar  Association  institutes  practically  all  dis- 
ciplinary proceedings  against  members  of  the  legal  profession,  and 
is  the  agent  of  the  Illinois  Supreme  Court  in  any  such  action  against 
local  lawyers.  Although  its  membership  contains  at  best  only  a 
majority  of  lawyers,  the  bar  association  is  the  strongest  collective 
weapon  of  the  lawyers  in  the  community  and  consequently  speaks 
with  considerable  force  on  behalf  of  all  lawyers.  The  present  move- 
ment toward  an  "integrated"  or  "inclusive"  state  bar  promises  to 
bring  to  lawyers  greater  scope  of  authority  over  their  own  behavior 
and  over  matters  pertaining  especially  to  their  work.^^ 

Unlike  the  bar  associations,  the  medical  profession  has  not  par- 
ticipated in  political  campaigns  to  a  noticeable  extent.  However,  its 
authority  among  its  members  and  over  professional  standards  is 
much  more  extensive.  And  its  most  important  organization,  the 
American  Medical  Association,  is  more  tightly  knit  and  more 
powerful  as  an  opinion  and  pressure  group  than  is  the  American 
Bar  Association.  Control  over  membership  in  the  profession  of  medi- 
cine was  exercised  at  an  early  date  in  American  history  by  the  first 
medical  societies.  In  fact,  their  chief  function  was  that  of  granting 
licenses  to  practice.^*  The  early  nineteenth  century,  with  its  strong 
egalitarian  and  individualistic  currents,  reduced  the  group  powers 

^^  Edward  M.  Martin,  The  Role  of  the  Bar  in  Electing  the  Bench  in  Chicago 
(1936),  pp.  336-7;  see  also  current  editions  of  The  Book,  of  the  States. 

^^Ibid.,  p.  361;  Rutherford,  The  Influence  of  the  American  Bar,  chaps,  iii,  vi,  viii. 

^Ohver  Garceau,  The  Political  Life  of  the  American  Medical  Association  (1941), 
pp.  14,  169. 
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of  the  American  medical  profession  to  the  vanishing  point.  The 
societies  began  to  recover  strength  slowly  toward  the  end  of  the 
century.  A  number  of  years  in  advance  of  the  general  tendency  to 
give  medical  associations  self-governing  powers,  a  law  of  North 
Carolina  in  1859  gave  the  physicians  of  that  state  a  corporate  exist- 
ence in  law.  "The  association  of  regularly  graduated  physicians  .  .  . 
is  hereby  declared  to  be  a  body  politic  and  corporate,"  with  "power 
to  appoint  the  board  of  medical  examiners."  ^^ 

The  American  Medical  Association  evolved  from  a  number  of 
these  societies  that  were  struggling  for  corporate  recognition  within 
the  states.  It  reached  its  present  form  at  the  end  of  the  nineteenth 
century.  Since  then,  it  has  been  run  continuously  by  a  minority 
whose  representative  character,  so  far  as  the  membership  is  con- 
cerned, has  been  adequate.  Most  doctors  disliked  association  politics 
as  much  as  they  disliked  engaging  in  governmental  politics,  and 
left  matters  of  A.M.A.  policy,  organization,  and  leadership  to  the 
active  minority.  The  faction  within  the  association  which  resented 
the  policies  of  the  leadership  never  has  managed,  according  to 
Oliver  Garceau's  excellent  study  of  A.M.A.  politics,  to  translate  its 
attitudes  into  action. 

Although  the  A.M.A.  has  attempted  to  be  the  sole  judge  on  all 
matters  affecting  health,  in  recent  years  it  has  not  been  able  to 
monopolize  the  field.  Its  state  branches  ordinarily  dominate  the 
state  licensing  boards,  but  they  cannot  prevent  special  "cults"  from 
receiving  licenses  in  all  cases.^^  In  the  field  of  group  medicine,  the 
A.M.A.  has  been  faced  with  powerful  opposition  from  organized 
labor  and  co-operative  associations,  as  well  as  from  social  service 
experts,  and  it  has  not  been  able  to  conquer  unqualifiedly  on  behalf 
of  its  policy  of  laissez  faire  in  medical  care.  Its  influence  in  the 
grading  of  medical  schools,  however,  is  considerable. 

The  experience  of  both  lawyers  and  doctors  in  their  respective 
associations  seems  to  indicate  that  a  limited  pluralism  does  not 
bring  with  it  a  greatly  increased  participation  in  the  politics  of  the 
group.  The  internal  politics  of  the  functional  groups  is  likely  to  be 
as  boring  and  distasteful  to  many  of  the  members  as  is  the  politics 
of  the  state  in  traditional  form.  The  satisfaction  of  belono-ing  to  an 

^^  Quoted  in  J.  A.  C.  Grant,  "The  Gild  Returns  to  America,"  Journal  of  Politics, 
IV  (1942),  303-36,  458-77>  310. 

2<^Garceau,  The  Political  Life  of  the  A.M.A.,  p.  i68. 
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organization  must  be  considered,  but  that  is  a  far  cry  from  the  type 
of  intense  performance  that  functionaHsm  was  supposed  to  bring 
to  its  members  according  to  the  more  enthusiastic  pluraHsts. 

However,  it  does  seem  that  the  leadership  in  both  medical  and 
legal  associations  is  competent  for  its  positions.  But  here  again  the 
limits  of  vision  are  the  provincial  demands  of  the  associations,  not 
the  demands  or  needs  of  the  society  as  a  whole.  Representing  the 
membership  of  the  A.M.A,  is  much  different  from  attempting  the 
representation  of  the  public  health,  no  matter  how  much  the  propa- 
ganda of  the  A.M.A.  tries  to  identify  the  two  sets  of  ends.  In  this 
respect,  the  resemblance  to  the  lobby  is  marked. 

Furthermore,  when  one  considers  the  vast  difference  between 
these  two  professions  and  the  occupations  which  take  up  the  lives 
of  most  other  people,  the  dangers  of  extending  principles  of  organ- 
ization and  controls  are  apparent.  The  one  factor  of  job  mobility 
alone  suffices  to  set  apart  the  professions  from  other  functional 
groups,  and  the  experience  of  state  politics  shows  that  the  matter  of 
personal  mobility  is  of  great  import  to  the  growth  of  a  corrupt  type 
of  machine  control. 


BUSINESS    REPRESENTATION 

American  business  has  possessed  the  power  of  governing  its  activi- 
ties during  most  of  its  history.^'^  Although  the  representation  of 
wealth  through  suffrage  limitations  lost  practically  all  basis  in  the 
first  part  of  the  nineteenth  century,  the  tide  of  populism  rarely 
threatened  wealth  with  positive  political  controls.  On  the  contrary, 
the  predominance  of  the  influence  of  large-scale  industry  and  trans- 
port so  characterized  the  last  half  of  the  century  that  that  period 
was  known  as  the  golden  age  of  American  capitalism.  The  populist 
protest  movements  did  little  to  prevent  the  transformation  of  Amer- 

^^  Giving  the  force  of  law  to  the  customs  of  business  has  an  ancient  history.  The 
Law  Merchant,  accompanying  the  growth  of  trade  in  the  late  Middle  Ages,  illustrates 
the  state's  readiness  to  enforce  the  customs  of  trade.  The  common  law,  almost  as  a 
matter  of  course,  recognized  commercial  usages  in  deciding  cases  arising  out  of 
contract.  In  American  courts,  in  certain  types  of  cases,  e.g.,  accident  compensation, 
the  law  of  evidence  admitted  trade  customs.  See  Louis  Jaffee,  "Law  Making  by 
Private  Groups,"  Harvard  Law  Review,  LI  (1937),  201,  213-14.  For  participation 
of  business  in  government  in  mercantilist  times,  see  the  discussion  of  the  English 
Council  of  Trade  in  Philip  W.  Buck,  Politics  of  Mercantilism  (1942),  chap,  iv,  sees. 
2A,  4A-B. 
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ican  society  into  the  domain  of  large  corporations  and  great  enter- 
prises. 

Before  the  major  offensive  of  the  populist  movement  struck,  the 
corporations  were  entrenched  behind  the  protection  of  the  Four- 
teenth Amendment.  The  process  by  which  this  tactic  succeeded  is 
interesting  in  that  it  reveals  how  completely  independent  pluralism 
may  be  of  the  ordinary  idea  of  representative  devices.  Pluralism  is 
the  attainment  of  the  right  to  pursue  social  values  independent 
from  a  competing  sovereignty.  Whether  or  not  the  attainment  is 
defined  in  terms  conventionally  used  to  describe  political  privileges 
is  not  all-important.  The  Fourteenth  Amendment  was  drawn  up 
in  1866  by  a  Congressional  committee  which  had  closest  to  its  heart 
the  prohibition  of  the  states'  interference  with  the  civil  and  political 
rights  of  Negroes.  Its  first  section  declared  that  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law;  nor 
deny  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

This  one  section  contains  the  story  of  the  decline  of  the  old 
pluraHsm  and  the  beginning  of  the  new  pluralism.^^  A  great  blow 
was  struck  at  the  old  federal  system;  citizenship  was  national,  and 
due  process  of  law  would  protect  the  life,  liberty,  and  property  of 
all  persons  against  the  discriminations  of  the  states.  The  issue  of 
nation  against  state  was  decided  in  favor  of  the  former  in  peace  as 
it  had  just  been  decided  in  war.  But  at  the  same  time,  an  opening 
was  offered  to  the  corporate  person  to  assume  all  the  liberties  of  the 
real  person.  The  full  meaning  of  the  advantageous  opening  was 
perceived  when  in  1886  the  Supreme  Court  held  that  the  amend- 
ment pertained  not  only  to  corporate  persons  as  well  as  real  persons 
but  also  that  the  substantive  meaning  given  to  the  phrase  "due 
process"  was  similarly  transferred  from  the  real  person  to  the  cor- 
porate person.^^  The  corporation  was  now  in  an  excellent  position 
to  go  ahead  with  the  organization  of  American  industry,  free  from 
all  save  a  minimal  regulation  by  the  states.  It  possessed  the  right  to 

^®  Morris   R.   Cohen,    "Property   and   Sovereignty,"    Cornell  Law   Quarterly,  XIII 
(1927-28),  8;  see  pp.  lo-ii. 
^^  Louis  M.  Hacker,  The  Triumph  of  American  Capitalism   (1940),  pp.  387—92. 
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petition  according  to  a  constitutional  amendment,  all  of  its  civil 
rights  were  protected  against  state  aggression,  and,  in  respect  to 
contractual  power,  it  had  a  sovereign  immunity  greater  than  the 
legislatures,^"  and  the  corporation  could  now  feel  that  its  representa- 
tion in  politics  was  fairly  secure.  Like  the  American  individual  and 
unlike  the  corporations  of  Europe,  it  did  not  need  to  fight  its  way 
out  of  a  mass  of  past  entanglements  of  government  regulations.  Its 
independence  assured,  it  had  only  to  protect  itself  for  the  future. 

It  need  not  concern  itself  with  new  modes  of  corporate  representa- 
tion; rather,  such  a  course  would  have  been  positively  dangerous. 
For  the  American  corporation  was  considered  a  person  at  law,  and, 
as  Thurman  Arnold  has  so  well  pointed  out,  it  came  to  possess  in 
the  minds  of  a  great  many  people  the  attributes  of  the  "rugged 
individualist"  which  were  so  highly  regarded  in  America.^^  There 
would  have  been  little  use  in  its  trying  for  a  new  status  when  the 
old  status  suited  its  needs  so  well;  the  best  move  was  to  organize 
itself  on  a  federal  basis,  separate  from  the  state  and  national  govern- 
ments so  far  as  possible.  The  processes  of  business  consolidation 
and  remote  financial  controls,  which  came  about  in  the  early  twen- 
tieth century,  abetted  the  tendency  to  create  an  independent  hier- 
archy within  the  state  hierarchy.  The  various  attempts  at  legislating 
against  combinations  had  little  effect  on  the  trends,  for,  as  Arnold 
wrote,  "the  actual  result  of  the  anti-trust  laws  was  to  promote  the 
growth  of  great  industrial  organizations  by  deflecting  the  attack  on 
them  into  purely  moral  and  ceremonial  channels."  ^^ 

The  new  federalism,  like  the  old,  was  tied  together  by  the  courts 
— federal  courts  which  were  neither  elective  nor  immediately  re- 
sponsible. The  courts  worked  out  the  details  of  the  practical  rela- 
tionships between  the  government  and  business  as  they  had  between 
the  national  government  and  the  states.^^  In  the  latter  case,  however, 
the  courts  were  much  more  aware  of  the  interests  of  the  decen- 
tralized units  than  they  had  been  in  the  case  of  the  states.  This  was 
a  logical  sequel  to  the  fact  that  the  corporation  was  the  holder  of 
individual  rights,  whereas  the  original  federalist  struggle  had  been 

^°  Jaffee,  "Law  Making  by  Private  Groups,"  pp.  216-17. 
^^  Thurman  Arnold,  The  Folklore  of  Capitalism  (1937),  chap.  viii. 
^"^  Ibid.,  p.  212. 

^^  Delegation  of  Governmental  Powder  to  Private  Groups,"  Columbia  Law  Review, 
XXXII  (1932),  80. 
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between  two  powers  undeniably  governmental  according  to  a  writ- 
ten constitution.^* 

When  the  nation  entered  the  new  century,  business  enterprise 
was  already  beginning  to  shape  itself  to  the  new  group  politics.  The 
typical  forms  in  which  industry  had  represented  itself  in  the  nine- 
teenth century  had  been  the  individual  enterprise  and  the  cartel. 
The  new  forms  began  with  the  formation  in  1895  of  the  National 
Association  of  Manufactures,  which  gave  formal  content  to  what 
had  previously  been,  at  most,  working  agreements.  A  later  president 
of  the  Association  put  the  significance  of  the  event  as  follows :  "No- 
tice was  thus  given  to  the  world  for  the  first  time  that  the  American 
manufacturing  industry  had  come  of  age,  and  that  it  could  and 
thereafter  would  speak  with  one  voice  on  every  occasion  of  common 
defense  and  on  all  occasions  pertaining  to  its  general  welfare."  ^^ 

The  age  was  one  of  organization,  proclaimed  the  N.A.M.,  and 
every  progressive  business  ought  to  realize  it.  The  N.A.M.  was  to 
be  the  representative  of  the  nation's  business,  helping  many  other 
associations  to  organize  and  grow,  but  always  maintaining  its  posi- 
tion as  the  oldest  and  most  powerful.  Its  methods  were  the  direct 
pressure  of  the  lobby,  a  far-flung  public-relations  program,  and  an 
energetic  eflFort  to  organize  all  business  on  behalf  of  the  N.A.M.'s 
political  policies.  The  War  Emergency  and  Reconstruction  Confer- 
ence, held  by  the  United  States  Chamber  of  Commerce  in  1918, 
with  the  N.A.M.  actively  participating,  derived  two  propositions 
from  the  experience  of  American  business  during  World  War  I. 
One  was  that  each  industry  in  the  country  should  be  organized  in  a 
representative  national  trade  association  with  all  firms  as  members, 
down  to  the  dealer  and  jobber.  The  other  was  that  industry  should 
possess  "self-government,"  that  each  functional  entity  of  American 
society  should  be  autonomous  and  self-regulating.  A  series  of  trade- 
practice  agreements  were  proposed  by  which  the  government  was 
to  turn  over  economic  affairs  to  these  "self-sufficient"  industrial  en- 
tities. But  these  latter  were  dropped  when  it  became  apparent  that 
they  might  violate  the  antitrust  acts. 

^*P.  A.  Duff  and  H.  E.  Whiteside,  "Delegata  Potestas  non  Potest  Delegari,"  Cornell 
Law  Quarterly,  XIV  (1929),  168,  as  well  as  Jaffee,  "Law  Making  by  Private  Groups," 
give  ample  material  to  demonstrate  the  straight  and  narrow  path  which  the  courts 
forced  the  legislatures  to  walk.  Then  compare  the  attitude  of  the  Supreme  Court 
towards  the  states  beginning  with  McCtdloch  v.  Maryland  (1819). 

^''Robert  A.  Brady,  Business  as  a  System  of  Power  (1943),  p.  192. 
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Nevertheless,  by  the  time  of  the  National  Industrial  Recovery  Ad- 
ministration in  the  first  year  of  the  New  Deal,  a  rough  amalgama- 
tion of  associations,  led  by  the  N.A.M.,  the  U.  S.  Chamber  of  Com- 
merce, and  the  National  Industrial  Council,  gave  a  preponderating 
pattern  of  organization  to  American  industry.^®  The  leading  con- 
cerns of  the  country  were  tied  together  in  a  search  for  common  poli- 
cies toward  government  and  labor.  Overlapping  memberships  and 
interlocked  controls  gave  a  single-mindedness  to  the  direction  of 
large-scale  industry  that  did  not  appear  on  the  face  of  its  associa- 
tional  structure,  and  the  increasing  trend  toward  the  concentration 
of  economic  power  also  increased  the  influence  which  the  leaders 
possessed  over  the  smaller  members  of  each  industry. 

A  brief  general  statement  can  be  made  of  the  main  ideas  by  which 
the  business  and  financial  leaders  of  society  related  themselves  to 
the  state  in  the  baronial  and  the  later  consolidating  periods  of  Amer- 
ican business.  The  methods  of  representation  in  the  first  and,  to  a 
considerable  extent,  in  the  second  period  were  those  of  the  lobby 
and  constitutionally  protected  pluralism.  Where  business  must  be 
transacted  with  the  government,  the  business  leaders  preferred  to 
complete  the  transactions  through  their  legally  responsible  repre- 
sentatives in  the  state  or  national  capitals.  For  the  rest,  they  stood 
on  their  constitutional  rights  as  privileged  persons,  seeking  only  the 
necessary  contacts  with  the  state  and  finding  ample  means  of  pros- 
pering (with  the  help  of  high  tariffs)  in  the  rapidly  expanding 
American  economy. 

In  the  consolidating  period,  the  same  methods  prevailed.  In  addi- 
tion, taking  the  moralistic  content  of  antitrust  legislation  at  its  word, 
the  corporations  and  their  associations  spent  a  great  deal  of  money 
and  effort  in  public-relations  campaigns  designed  to  prove  that  they 
were  indeed  "moral"  persons,  as  idealistic  and  as  patriotic  as  the 
ordinary  American  citizen.  But  the  maturity  which  came  upon  the 
economic  system  with  World  War  I  began  to  produce  two  con- 
flicting tendencies  in  the  politics  of  big  business. 

An  associational  pattern  sprang  up  which  strikingly  paralleled,  as 
Brady  has  pointed  out,  similar  developments  among  mature  eco- 
nomic systems  elsewhere,  in  England,  in  Italy,  in  Germany,  and  in 

^^A  Department  of  Commerce  Bulletin  (1939)  reported  that  "the  'key'  factor  in 
the  NRA  program  is  America's  3,500  larger  (State  and  National  Trade  Associations) 
and  the  other  10,000  local  Trade  Associations,  Chambers  of  Commerce,  etc." 
(Quoted  in  Brady,  Business  as  a  System  of  Power,  p.  10). 
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Japan.  The  tradition  of  American  business  had  been  aloofness  from 
government  in  a  constitutional  sense.  Government  gave  protection 
to  industry  and  the  Constitution  gave  it  privilege.  It  could  attain 
monopoly  without  aid.  The  associations  facilitated  the  technique  of 
applying  direct  pressure  to  the  government  and  of  increasing  policy 
co-operation  throughout  industry,  and  they  helped  establish  a  gen- 
eral program  on  labor  relations  and  government  control. 

Within  itself,  the  loose  but  meaningful  hierarchy  was,  of  course, 
nondemocratic  and  represented  wealth  directly.  Robert  Brady,  in  his 
book  Business  as  a  System  of  Power,  writes : 

As  political-pressure  bodies,  the  trade  associations  and  their 
Spitzenverbande  will  be  found  responsible  to  their  membership  on  the 
principle  of  representation,  de  jure  or  de  facto  according  to  property 
holdings  and  clique  groupings.  .  .  .  Most  of  them  are  as  closely  con- 
trolled by  a  few  of  the  business  giants  as  the  bulk  of  their  underlying 
corporate  properties  are  controlled  by  a  minor  fraction  of  the  managerial 
and  directorial  personnel.^^ 

The  basic  demand  was  for  industrial  "self-government,"  by  which 
was  meant  the  right  of  business  leaders  to  set  conditions,  prices, 
wages,  and  practices  within  the  functional  component  of  the  total 
economy  without  interference  by  government  and  with  only  volun- 
tary relation  to  the  other  functional  components  of  the  economy. 

Now  this  role  of  industry  was  an  adolescent  one,  though  its  im- 
portance has  hardly  diminished.  It  was  the  extremity  of  the  initial 
stage  of  capitahstic  pluralism  and  was  in  its  psychology  still  a 
rugged  individualism,  acting  out  the  popular  myth  about  the  per- 
sonal nature  of  corporative  enterprise.  Typical  of  its  adolescence 
was  its  denial  of  responsibility  for  anything  outside  its  functional 
province,  be  it  depression  or  bad  government.  Society  was  no  busi- 
ness of  business,  which  was  single-minded  and  wrapped  up  in  its 
own  concerns  of  production  and  distribution. 

A  conflicting  tendency  began  to  make  its  way  felt  as  a  result  of 
the  unifying  sentiments  of  war,  the  cycHcal  disturbances  in  the 
economy,  the  undeniable  success  of  labor  organizations,  and  the 
pressure  of  a  more  active  government.  Despite  the  most  adamant 
denials  of  business  leaders  and  despite  the  ordinary  policies  of  the 
associations,  a  mature  pluralism  began  to  manifest  itself,  casting  an 

^'^  Brady,  Business  as  a  System  of  Power,  p.  313. 
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uneasy  eye  at  European  examples  and  finding  no  comfort  in  the 
doctrines  of  "self-government  in  industry"  and  "rugged  individual- 
ism." "Corporatism"  was  the  new  concept  which  might  describe 
the  new  tendency.  Business  must  choose  now  between  a  real  self- 
government  and  government  in  business. 


corporatism:  integrated  pluralism 

Corporatism  is  integrated  pluralism.  It  is  functional  representation 
with  responsibilities.  It  has  such  diffuse  origins — guild  socialism, 
the  medieval  economic  order  of  the  towns,  Fascist  theory,  and  un- 
labeled ponderings  over  proper  representation — that  any  judgment 
of  it  would  be  unfair  which  does  not  examine  whatever  elements  of 
integrated  pluralism  have  come  out  of  the  American  setting.  The 
basic  social  fact  behind  the  corporate  representative  idea  is  that  the 
vocational  association  is  more  meaningful  now  than  it  has  ever 
been,  and  that  corporate  representation  must  be  recognized  in  rela- 
tion to  geographical  representation  as  bringing  equally  valid  realities 
into  the  sphere  of  politics.  As  a  mode  of  representation,  it  is  another 
way  of  presenting  before  the  state  important  facets  of  modern  man's 
life,  in  the  hope  that  the  reworked  presentation  will  add  to  the 
sum  of  general  social  satisfaction.  Its  particular  appeal  lies  in  its 
answer  to  the  problem  of  business  and  labor  strife,  which  has  been 
the  most  constant  disrupter  of  social  harmony. 

Examples  have  already  been  given  of  the  American  writers  who 
have  contributed  to  theories  of  occupational  representation.  Among 
those  mentioned  was  Mary  P.  Follett  who,  in  The  New  State,  de- 
voted considerable  attention  to  the  philosophy  and  sociology  of 
pluralism.^^  At  the  time  she  wrote,  in  1918,  there  had  been  little  save 
speculation  on  the  fitting  of  interest  representation  into  the  political 
structure.  Her  interests  lay  in  both  the  larger  political  society  and 
the  primary  community,  for  which  she  outlined  a  plan  of  neighbor- 
hood development  through  associations  beginning  at  the  smallest 
level  and  proceeding  upward. 

Miss  Follett's  sociology  was  that  of  James  and  Dewey.  Her  theme 
was  that  the  solution  of  the  major  political  problems  depended  on 
a  reorganization  of  society  to  take  in  all  "unifying  groups,"  espe- 

^^See  also  her  Creative  Experience  (1924),  esp.  chap.  xiii. 
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daily  of  an  economic  or  neighborhood  sort.  "We  can  have  no  genu- 
ine state  at  all,"  she  wrote  in  The  New  State,  "which  does  not  rest 
on  genuine  groups."  ^^  She  objected  alike  to  attempts  to  devise  more 
direct  democratic  devices  (a  job  she  considered  limitless  and  hope- 
less), to  attempts  to  confine  associational  power  to  mere  regulations 
brought  on  after  great  abuse,  and  to  proposals  to  base  economic 
controls  on  economic  representation  rather  than  on  vital  modes  of 
association. 

The  job  of  integration  must  be  complete  and  must  provide  for  the 
utmost  in  affinity  among  leaders  and  members  of  the  groups. 

The  salient  fact  ...  is  that  neighborhood  and  occupational 
groups,  either  independently  or  one  through  the  other,  must  both  find 
representation  in  the  state.  But  we  must  remember  that  it  is  industry 
which  must  be  included  in  the  state,  not  labor,  but  labor  and  capital. 
This  war  certainly  shows  us  the  importance  of  the  great  organizations  of 
industry.  Let  them  be  integrated  openly  with  the  state  on  the  side  of 
their  public  service,  rather  than  allow  a  back-stairs  connection  on  the  side 
of  their  "interests."  And  let  them  be  integrated  in  such  a  manner  that 
labor  itself  is  at  last  included  in  our  political  organization.  This  will  not 
be  easy;  as  a  matter  of  fact,  we  have  no  more  difficult  problem  before 
us  than  the  relation  within  the  state  of  one  powerful  organized  body  to 
another  and  of  these  bodies  to  the  state.  The  average  American  is  against 
the  growth  of  corporate  bodies.  But  this  prejudice  must  go:  We  need 
strong  corporate  bodies  not  to  compete  with  the  state  but  to  minister  to 
the  state.  .  .  .  That  synthesis  [of  individualism  and  concentrated  au- 
thority] is  to  be  found  in  the  recognition  of  organized  groups,  but  not, 
I  believe,  by  taking  away  power  from  the  state  and  giving  it  to  the 
group.* 

Harmony  will  come  naturally,  she  believes,  if  constructive  indi- 
viduaUty  has  a  chance  to  work  its  way  out  of  natural  associations. 
The  essence  of  liberty  lies  not  in  the  disorganized  state  but  in  a 
state  thoroughly  and  correctly  organized.  "The  state  is  one  of  the 
collective  aspects  of  the  individual;  the  individual  is  from  one  point 
of  view  the  distributive  aspect  of  the  state."  ^^  Criticizing  severely 
the  various  plans  and  experiments  with  cumulative  voting,  propor- 
tional representation,  etc.,  she  declares  that  ".  .  .  no  electoral  or 

2^  FoUett,  New  State,  p.  324. 

*°From  Mary  P.  Follett,  The  New  State,  pp.  321-2.  Copyright  1918  by  Longmans, 
Green  &  Co.,  Inc.  Reprinted  by  permission  of  Longmans,  Green  &  Co.,  Inc. 
*^Ibid.,  pp.  140-41. 
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merely  representative  method  can  save  us.  Representation  is  not  the 
main  fact  of  political  life;  the  main  concern  of  politics  is  modes  of 
associations."  *^ 

Another  remarkable  feature  of  Miss  Follett's  work  is  that  she 
built  a  theory  of  representation  strikingly  similar  to  the  one  pro- 
posed by  Pope  Pius  XI  in  the  encyclical  "Quadragesimo  Anno,"  is- 
sued in  1931.*^  The  fundamental  object  of  the  encyclical  was  to 
"abolish  conflict  between  classes  with  divergent  interests,  and  thus 
foster  and  promote  harmony  between  the  various  ranks  of  society." 
The  Pope  therefore  urged  that  "vocational  bodies"  be  made  the 
basis  of  social  organization,  paying  due  attention,  however,  to  the 
necessary  hierarchy  of  the  state  which  is  essential  for  efficiency  and 
unity.  Instead  of  the  existing  horizontal  division  between  labor  and 
capital,  as  one  commentator  in  the  Catholic  World  put  it,  a  vertical 
division  on  the  basis  of  function  was  recommended. 

Both  "free  competition"  and  the  historical  errors  of  the  "individ- 
ualistic" school  were  to  be  avoided.  A  true  and  effective  guiding 
principle  which  could  be  used  in  directing  the  corporate  organiza- 
tions should  be  determined  by  the  state.  The  target  of  the  Papacy,  as 
in  the  case  of  Miss  Follett  and  (principally  by  implication)  James 
and  Dewey,  was  the  absolute  state,  with  no  bounds  to  its  interven- 
tions in  all  group  life,  and  the  theoretically  free  individual,  who,  it 
seemed  to  all  concerned,  caused  more  harm  than  good  by  his  con- 
ception of  society,  even  though  he  be  "enlightened." 

Why,  we  may  ask,  did  not  the  Papal  EncycHcal  add  support  to 
the  idea  of  voluntary  constituencies  which,  as  we  had  noticed,  ended 
in  a  mobile  pluralism?  The  answer  would  be  that  of  Miss  Follett, 
that  voluntary  constituencies  (by  which  we  mean  proportional  rep- 
resentation), have  no  effect  of  a  wholesome  and  enduring  nature 
on  the  individuals  which  make  them  up  nor  upon  the  relationships 
among  the  constituencies. 

Thus  far,  the  bulk  of  organized  business  sentiment  in  America 
has  been  opposed  to  schemes  smacking  of  integral  pluralism.  Ob- 
jections have  been  registered  not  only  against  those  considerations 
of  such  pluralism  which  work  for  internal  solidarity  through  labor 

^^  Ibid.,  p.  147.  (Cf.  Calhoun's  theories  supra,  pp.  138-9). 

*^  Authorized  American  translation  published  by  National  Catholic  Welfare  Con- 
ference (1942),  as  On  Reconstructing  the  Social  Order.  A  proposal  in  more  specific 
American  terms  was  given  in  an  official  pronouncement  of  the  National  Catholic 
Welfare  Conference,  Feb.  9,  1940. 
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participation  in  industrial  management  but  also  against  those  con- 
siderations which  bring  business  into  the  government  as  a  com- 
petitor with  other  groups  for  fixed  representation  within  the  gov- 
ernment. Examples  of  the  usual  associational  attitudes  are  to  be 
found  in  discussions  of  the  suggestions  for  a  National  Economic 
Council  which  have  been  made  from  time  to  time  between  the  two 
World  Wars. 

The  bill  to  establish  a  National  Economic  Council,  which  was  in- 
troduced into  the  Senate  in  1931  **  (a  year  of  severe  economic  de- 
pression), recommended  the  establishment  of  a  council  to  be  com- 
posed of  fifteen  members  appointed  by  the  President  with  the  ap- 
proval of  the  Senate.  The  members  of  the  council  were  to  be  chosen 
annually  from  lists  submitted  by  groups  of  associations  and  or- 
ganizations representing  the  industrial,  financial,  agricultural,  trans- 
portation, and  labor  interests  of  the  United  States,  with  not  more 
than  three  members  of  the  council  from  any  single  group.  The 
membership  would  rotate  in  the  manner  of  that  of  the  Senate;  four 
years,  however,  would  be  the  term  of  office.  The  duties  of  the  coun- 
cil would  be  to  gather  information  about  and  make  investigations 
of  economic  conditions,  to  formulate  proposals  for  solving  such 
problems  as  it  might  discover,  and  to  report  such  proposals  to  the 
Congress. 

The  many  witnesses  called  before  the  subcommittee  of  the  Com- 
mittee on  Manufactures  agreed  generally  that  the  idea  of  expert 
advice,  predictions,  and  warnings  was  a  good  one.*^  The  crucial 
point  in  the  discussion  of  the  bill  turned  on  the  question  of  repre- 
sentation on  the  body  to  be  created.  Here  the  opinions  not  only  of 
academicians  but  also  and  especially  of  the  leaders  of  American 
business  differed  from  the  provisions  of  the  bill.  In  essence,  their 
objections  were  two:  they  believed  that  it  might  not  be  wise  for  the 
government  to  undertake  any  operation  in  what  was  not  its  "true 
province,"  and  they  thought  that  the  representatives  on  the  council 
should  not  in  any  case  possess  responsible  constituencies.  Both  of 
these  objections  are  fundamental  criticisms  of  integrated  pluralism, 
and  are  in  accordance  with  the  traditional,  constitutionally  protected 

**S.  6215,  71st  Congress,  3rd  Session. 

*^  "Establishment  of  National  Economic  Council,"  Hearings  Before  a  Subcom- 
mittee of  the  Committee  of  Manufactures,  United  States  Senate,  72nd  Congress. 
1931- 
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pluralism  of  American  industry.  The  first  holds  that  the  manage- 
ment of  economic  affairs  is  primarily  a  problem  which  business 
itself  must  solve.  The  second  objects  to  the  influence  of  groups  other 
than  business  being  introduced  into  a  structure  possessing  cogni- 
zance of  economic  matters,  and  as  a  final  resort  destroys  the  idea  of 
power  by  depriving  the  representative  of  his  constituency.  The  im- 
portant fact  in  pluralistic  representation,  as  in  all  representation,  is 
that  a  representative  derives  moral  and  physical  power  from  a  con- 
stituency only. 

Henry  Harriman,  representing  the  U.  S,  Chamber  of  Commerce 
viewpoint  before  the  committee,  recommended  that,  in  place  of  the 
proposed  body,  a  wholly  private  body  be  created  to  advise  on  eco- 
nomic affairs.  "It  will  depend  for  its  force  and  effect  entirely  upon 
its  standing  before  the  community."  *^  Harriman  was  reluctant  to 
admit  any  governmental  connection  with  the  Council  and  was 
opposed  to  giving  any  specific  constituency  to  council  members. 

Furthermore,  Harriman  took  the  occasion  to  put  in  a  plea  to  allow 
business  greater  liberty  in  making  agreements  to  control  production. 
This  was  in  harmony  with  the  so-called  Swope  Plan,  then  widely 
discussed,  which  would  make  the  trade  association  the  integrating 
factor  in  industrial  "self-government."  Harriman  thought  that  the 
antitrust  acts  were  harmful  in  the  depression  period  and  that  any 
danger  to  the  public  under  such  agreements  as  he  proposed  might 
be  handled  by  the  Federal  Trade  Commission.^^ 

A.  P.  Sloan,  Jr.,  President  of  General  Motors  Corporation,  declared 
himself  in  favor  of  the  Council  plan  generally  but  expressed  a  desire 
for  industrial  leadership  of  the  Council.  "I  think  if  you  could  get  a 
group  of  men  who  were  representative  of  big  industry  that  some- 
thing would  come  out  of  it.  On  the  other  hand,  if  it  were  composed 
of  men  who  did  not  have  responsibility,  then  the  result  is  not  going 
to  be  so  good."  *^ 

The  views  of  labor  are  interesting.  Sidney  Hillman,  President  of 

*®  See  the  plan  of  the  committee  of  the  United  States  Chamber  of  Commerce  re- 
produced on  pp.  1 9 1-4  of  the  same  Hearings. 

^'^  "Establishment  of  the  NEC,"  p.  167. 

*^  Ibid.,  p.  382.  The  "Swope  Plan"  great  currency  disagreed  with  the  Harriman  idea 
that  government  should  have  nothing  to  do  with  the  stabilization  of  industry.  See 
PP-  3i3~i5  of  the  Hearings;  Gerald  Swope,  "The  Swope  Plan,"  a  speech  before  the 
opening  meeting  of  the  Business  Advisory  and  Planning  Council  of  the  NRA  (Nov. 
I J  i933)>  contained  in  Increasing  Federal  Power  (compiled  by  H.  B.  and  R.  E.  Sum- 
mers), p.  158. 
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the  Amalgamated  Clothing  Workers  of  America,  declared,  "There 
are  different  interests,  and  those  interests  should  be  properly  repre- 
sented; and  the  more  the  different  points  of  view  are  brought  out 
publicly,  the  better  it  will  be  possible  to  judge  the  point  of  view  of 
which  interest  is  in  the  line  of  national  interest."  *®  Yet  he  expressed 
fear  that  if  the  Council  took  individual  representatives  from  or- 
ganized groups,  the  result  would  tend  towards  Fascism.^" 

David  B.  Robertson,  President  of  the  Locomotive  Firemen  and 
Engine-men,  proposed  that  the  Council  should  have  powers  of  co- 
ordinating the  economy. 

The  great  need  in  this  country  is  not  so  much  the  control  of 
group  interests  over  other  group  interests  but  the  need  is  that  every 
group  of  interests  may  know  the  relation  of  other  group  interests  to  its 
interests  and  to  be  able  to  point  out  the  dangers  and  injustices  of  policies 
of  far-reaching  effect  which  are  promoted  only  to  advance  the  selfish 
interests  of  one  group.^^ 

One  hears  the  echo  here  of  the  Plumb  Plan  of  the  days  of  World 
War  I  which  was  sponsored  by  the  railway  brotherhoods.  That  plan 
provided  for  government  ownership  of  all  railroads  and  their  opera- 
tion by  a  federal  corporation  with  a  Board  of  fifteen,  five  appointed 
by  the  President,  five  elected  by  the  operating  officials,  and  five 
elected  by  the  classified  railroad  employees.  At  the  same  time,  a  plan 
of  the  Transportation  Conference  of  the  United  States  Chamber  of 
Commerce  had  provided  for  the  federal  incorporation  of  railroad 
companies  with  minority  representation  of  employees  and  shippers 
on  their  directorates. 

On  the  plan  for  the  Council,  it  seemed  that  labor  leaders,  like 
business  leaders,  were  not  of  the  same  mind.  Hillman's  views,  re- 
jecting a  precise  representation  of  vocational  constituencies,  were 
probably  more  popular  among  the  union  chiefs  than  Robertson's 
views. 

The  original  plan  for  the  National  Economic  Council  was  not 
carried  through.  The  suggestions  of  the  business  leaders,  however, 
bore  fruit  in  the  National  Recovery  Administration,  which  acceded 
to  industry's  demand  for  self-government  in  the  setting  of  prices 

*^  Ibid.,  p.  441. 
^'^  Ibid.,  p.  438. 
^^  Ibid.,  pp.  433-4- 
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and  the  planning  of  production.^^  A  representative  group  in  each 
industry  was  encouraged  to  adopt  a  code  of  fair  competition,  pro- 
vided that  the  code  expressed  the  general  desires  of  the  participants 
and  the  participants  were  composed  of  industry  members  allowed 
into  the  group  without  discrimination.  The  contrast  and  contradic- 
tion between  the  N.I.R.A.  and  the  antitrust  activities  of  the  govern- 
ment have  been  noted  in  many  places.  As  far  as  the  industries  were 
concerned,  the  N.I.R.A.  was  the  logical  culmination  of  a  historical 
movement  toward  control  of  the  functional  components  of  industry 
by  the  dominant  leaders,  directly  or  through  the  associations  which 
they  dominated.^^  But  that  the  N.I.R.A.  was  no  answer  to  a  demand 
for  integrated  pluralism  or  corporatism  is  equally  clear,  for  the  cen- 
tral controls  were  weak,  and  the  internal  components  of  each  func- 
tional element  were  isolated  from  the  management  of  the  total  ele- 
ment. 

Labor  was  still  organized  horizontally  in  its  unions,  and  the  cor- 
porate code  idea  of  the  N.I.R.A.  was  contradicted  by  Section  7a, 
which  guaranteed  labor  the  right  to  organize  and  bargain  collec- 
tively. The  N.I.R.A.  set  up  the  labor  unions  as  a  collective  element 
and  prescribed  for  the  unions  a  traditional,  simple  representative 
structure  based  on  the  majority  vote.  The  majority  could  bargain 
for  the  whole  and  had  to  be  recognized  as  the  sole  bargaining 
agency  of  the  workers.  But  the  relationship  between  the  labor  and 
capital  plural  elements  was  left  to  the  traditional  methods  of  eco- 
nomic bargaining  and  trade  unionism.  The  corporatism  was  one  of 
capital  alone. 

Beset  by  this  internal  inconsistency,  damaged  in  court  actions,  and 
lacking  the  weapons  to  penalize  dissenters  within  the  ranks  of  em- 
ployers themselves,  N.I.R.A.  fell  to  pieces  amidst  general  abuse.^* 

The  N.I.R.A.  brought  out  many  of  the  difficulties  inherent  in  cor- 
porate proposals  affecting  large-scale  industry.  Meanwhile,  however, 

^^U.  S.  Statutes  at  Large,  73rd  Congress  (June  16,  1933),  XLVIII,  195;  L.  S. 
Lyon  et  al.,  The  National  Recovery  Administration  (1935);  Chamberlain,  The  Presi- 
dent, Congress,  and  Legislation,  pp.  46-58;  Committee  of  Industrial  Analysis,  The 
National  Recovery  Administration. 

^^  The  intergration  of  consumer  and  labor  interests  in  the  code-making  process 
was  inadequately  conceived.  Therefore  the  N.I.R.A.  may  be  classified  better  as  busi- 
ness representation  than  as  corporatism  or  administrative  pluralism.  On  the  con- 
sumers' role  see  P.  Campbell,  Consumer  Representation  in  the  New  Deal  (1940), 
pp.  17-88. 

^^  Schechter  Poultry  Corp.  v.  U.  S.,  295  U.  S.  495;  see  esp.  Cardozo,  J.,  concurring. 
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experiments  in  a  new  kind  of  representation  were  going  on  in  agri- 
culture. The  Bankhead  Cotton  Control  Act  of  1934  and  the  Kerr- 
Smith  Tobacco  Control  Act  of  the  same  year  introduced  for  the 
first  time  the  use  of  referenda  by  cotton  and  tobacco  producers  for 
the  purpose  of  controlling  the  production  of  commodities  which  had 
become  chronically  unstable  in  their  pricing  and  marketing.  The 
constituencies  in  both  cases  were  those  engaged  in  the  production 
of  the  commodities;  their  powers  were  not  to  elect  representatives 
but  to  vote  for  or  against  participation  in  a  nation-wide  crop-control 
program  set  up  by  Congress  and  administered  by  the  Department  of 
Agriculture.  Producers  were  organized  for  the  referenda  on  the  basis 
of  geography,  as  under  the  ordinary  electoral  system.  A  two-thirds 
vote  was  required  to  force  dissenters  into  the  control  program. 

The  Agricultural  Adjustment  Act  of  1938  incorporated  most  of 
these  arrangements  for  the  control  of  other  crops  as  well.  The  use  of 
referenda  and  penalties  for  nonconformance,  it  is  interesting  to  note, 
was  urged  by  farm  organizations  and  many  individual  farmers, 
especially  the  larger  ones,  all  of  whom  had  found  the  contractual 
arrangement  of  the  1935  A.A.A.  unsatisfactory.  It  was  felt,  however, 
that  the  compulsion  to  control  production  must  depend  on  some 
voluntary  basis  of  public  opinion  if  criticism  against  the  government 
was  to  be  held  in  check.  Therefore  the  referenda  were  devised. 

Robert  Martin,  who  made  an  intensive  study  of  two  southern 
counties,  where  a  racial  problem  added  significance  to  the  process, 
has  shown  that  a  much  higher  participation  accompanied  the  ref- 
erenda than  was  found  in  political  elections  in  the  same  period,  that 
there  was  general  acceptance  of  Negro  voting,  and  that,  while  a 
considerable  amount  of  pressure  was  placed  on  many  tenants  by 
their  landlords,  by  far  the  largest  part  of  both  Negro  and  white 
producers  regarded  the  referenda  as  important  to  their  well-being 
and  sense  of  status.^^  Henry  Wallace  wrote  in  1943  that  the  A.A.A. 
referenda  had  started  us  "on  our  way  toward  a  true  economic  de- 
mocracy, designed  to  rescue  our  political  democracy  from  the  danger 
of  becoming  a  hollow  mockery."  ^^ 

^^  Mr.  Martin's  study,  "Negro- White  Participation  in  the  A.A.A.  Cotton  Referen- 
dum in  North  Carolina,  Virginia,  and  South  Carohna"  (Ph.D  dissertation.  University 
of  Chicago)  is  the  basis  for  the  larger  part  of  the  material  in  these  paragraphs  on  the 
A.A.A. 

^^  Planning  Ahead  under  the  A.A.A.,  Press  Release  of  the  U.  S.  Dept.  of  Agricul- 
ture, No.  8951,  Sept.  1943,  p.  I,  quoted  in  the  Martin  study,  "Negro-White  Partici- 
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Part  of  the  success  attributed  to  the  experiments  of  the  A.A.A.  and 
other  agricultural  experiments  with  interest  representation  may 
doubtless  be  ascribed  to  the  unity  of  interest  found  among  the  pro- 
ducers. Where  a  balancing  of  interests  is  sought  on  a  more  complex 
level  of  commerce  and  industry,  new  and  weighty  problems  arise 
which  require  more  complicated  arrangements.  Even  on  the  rela- 
tively simple  level  of  these  agricultural  referenda,  differences  in 
property  relationships  have  played  a  part.  Under  the  Bankhead  Act, 
it  was  observed  that  the  administration  of  the  referenda  fell  to  local 
bankers  and  merchants.  This  suggests  comparison  with  the  way  in 
which  control  over  local  election  machinery  in  England  devolved  to 
the  English  county  squires  before  the  great  electoral  reforms. 

Also,  the  issue  was  the  simple  one  of  participation  versus  non- 
participation  in  the  program,  and  the  national  government  tipped 
the  scales  toward  participation  by  ofFering  financial  inducements. 
Sweeping  modifications  would  have  to  be  introduced  before  the 
referenda  could  approach  the  important  criteria  of  economic  rep- 
resentation. If  representatives  were  to  be  elected,  for  example,  a 
new  stage  altogether  would  be  reached.  Nonetheless,  as  Mr.  Martin 
has  pointed  out,  the  sense  of  satisfaction  found  among  so  many 
farmers  would  be  a  credit  to  any  system  of  representation. 

The  N.I.R.A.'s  unhappy  demise  put  a  definitive  end  to  experi- 
ments in  the  larger  pluralism.  It  postponed  the  use  of  corporate  ex- 
perimentation during  World  War  II,  which,  if  the  experience  of 
World  War  I  had  been  the  exclusive  source  of  precedent,  might  well 
have  turned  out  a  number  of  most  significant  examples  of  delega- 
tions of  authority  to  private  bodies.  Instead,  increasing  reliance  was 
placed  on  the  type  of  delegation  which  had  escaped  legal  and  popu- 
lar attack  during  the  New  Deal — the  delegation  of  quasi-legislative 
powers  to  administrative  agencies,  assisted  by  interested  groups.  The 
creation  of  the  President's  Council  of  Economic  Advisors  by  the 
Full  Employment  Act  of  1946  was  a  weak  revival  in  certain  respects 
of  the  old  idea  of  the  Economic  Council.^^ 

It  is  still  to  be  expected,  however,  that  any  signs  of  economic 
difficulties  or  foreign  crisis  will  bring  new  calls  for  some  form  of 
corporatism.  Moreover,  it  may  be  expected  that  both  business  and 

pation,  etc."  But  see  J.  A.  C.  Grant's  sharp  criticism  o£  similar  procedures  in  California 
and  elsewhere  in  "The  Gild  Returns  to  America,"  pp.  327  fl. 
^'^  Stephen  K.  Bailey,  Congress  Ma\es  a  haw  (1950). 
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labor  interests,  among  others,  will  have  a  hand  in  such  proposals. 
One  need  only  examine  the  intermittent  appeals  of  Walter  Reuther 
of  the  United  Automobile  Workers,  C.I.O.,  to  realize  that  a  power- 
ful voice  is  demanding  general  overall  planning  of  industrial  pro- 
duction by  a  tripartite  group  composed  of  government,  labor,  and 
management  interests,^^  It  seems  likely  that  the  more  highly  or- 
ganized industrial  unions  will  produce  programs  going  far  beyond 
the  early  ideas  of  collective  bargaining  over  wages,  union  activities 
and  working  conditions,  and  that  such  programs  will  attempt  to 
force  entrance  into  the  realm  of  joint  planning  of  production,  pric- 
ing, and  profit  distribution.  If,  as  seems  likely,  such  voices  increase 
in  number  and  intensity  throughout  the  solidifying  industrial  struc- 
ture of  the  United  States,  the  question  will  no  longer  be  whether 
interests  should  be  represented  but  how  they  should  be  represented 
and  how  much  power  the  various  representatives  should  be  given. 
Meanwhile,  if  we  turn  to  the  less  publicized  field  of  administra- 
tion, we  find  a  large  variety  of  developments  that  tend  in  the  same 
direction.  These  developments  are  ordinarily  referred  to  as  "the 
representation  of  interests  in  administration,"  but  here  they  will  be 
called  "administrative  pluraHsm." 


ADMINISTRATIVE    PLURALISM 

Administrative  pluralism,  Hke  proportional  representation  or  cor- 
poratism, is  a  fairly  new  phenomenon  of  the  American  representa- 
tive scene.  Its  marked  emphasis  in  recent  years  indicates  that  it  will 
be  an  increasingly  important  form  of  representation  in  the  Ameri- 
can poUtical  system.  J.  D.  Barnett  has  pointed  out  that  Oregon  was 
one  of  the  first  American  states  to  undertake  the  representation  of 
interests  on  administrative  boards.  By  1923  Oregon  already  had  in- 
terest representation  on  three  labor  boards,  the  state  board  of  con- 
ciliation and  arbitration,  the  industrial  welfare  commission,  the  state 
industrial  accident  commission,  the  board  of  vocational  education, 
the  board  of  forestry,  the  livestock  sanitary  board,  the  lime  board, 
and  the  pure-seed  board.^^ 

^^  See  Appendix  I,  "Industry  Council  Program"  in  C.  S.  Golden  and  H.  J. 
Ruttenberg,   The  Dynamics  of  Industrial  Democracy ,  p.   343. 

^^  J.  D.  Barnett,  "Representation  of  Interests  in  Administration,"  National  Munici- 
pal Review,  XII  (1923),  347-9;  Lancaster,  "Private  Associations." 
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In  the  1920's  and  1930's,  advisory  boards  and  committees,  "packed" 
with  representatives  chosen  from  the  interest  groups  concerned,  be- 
came quite  common.  By  1942,  J.  A.  C.  Grant  could  declare  that  the 
medieval  gild  had  returned  to  America.  Despite  the  opposition  of 
a  number  of  courts  and  a  considerable  body  of  public  opinion,  de- 
spite the  incongruity  of  private  power  groups  alongside  American 
ideas  of  equality  of  opportunity  and  "trust-busting,"  a  number  of 
professions  and  trades  had  worked  their  way  as  groups  into  an 
official  relationship  to  the  government. 

Physicians  and  lawyers,  far  enough  ahead  in  the  race  to  be  within 
hailing  distance  of  corporatism,  were  followed  by  barbers,  beau- 
ticians, truck  farmers,  plumbers,  and  others.  Though  the  groups 
lacked  their  own  executive  machinery,  they  had  in  many  cases  ac- 
quired the  legal  rights  to  "advise"  the  state  governments  on  policy 
concerning  their  affairs,  to  regulate  or  curtail  admission  to  their 
ranks,  and  to  establish  fair-trade  or  ethical  standards  for  their  mem- 
bership, 

A  great  flowering  of  interest  representation  occurred  during 
World  War  II.  Carl  H.  Monsees  wrote  in  1944  that  "the  participation 
on  Industry  Advisory  Committees  of  national  scope  by  businessmen 
to  the  extent  of  7,000  for  the  War  Production  Board,  nearly  4,000 
for  the  Office  of  Price  Administration,  1,200  for  the  War  Food 
Administration,  and  over  100,000  on  regional  and  local  committees 
for  the  Office  of  Defense  Transportation  provides  reason  for  the 
belief  that  the  process  is  gradually  bridging  the  gap  that  has  been 
developing  for  some  time  between  the  government  and  private 

•         »  60 

enterprise. 

There  were  over  750  Industry  Advisory  Committees,  each  a  rep- 
resentative cross-section  of  its  industry.  Each  committee  gave  pro- 
portionate representation  to  small,  medium,  and  large  companies, 
the  geographical  distribution  of  the  industry,  the  various  product 
segments,  and  the  trade  association  members  and  nonmembers.  The 
committee  members  served  without  compensation  and  met  in  Wash- 
ington under  a  Government  Presiding  Officer  who  was  the  key  War 
Production  Board  executive  and  who  administered  the  orders  under 
which  the  industry  was  operating. 

Both  Monsees  and  Whitridge  expressed  admiration  for  this  new 
technique  of  gaining  increased  support  for  governmental  regulatory 

^"Carl  H.  Monsees,  Industry-Government  Cooperation  (1944),  p.  5. 
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activities,  but,  as  yet,  the  basic  meaning  of  the  development  is  little 
understood  or  appreciated.  A  few  distinctions,  and  the  opinions  of 
labor,  capital,  and  administrative  officials  on  advisory  representation, 
may  outline  more  clearly  the  main  problems  and  the  future  possi- 
bilities of  this  new  kind  of  representation. 

Administrative  pluralism  differs  from  corporatism  in  this  respect: 
the  role  of  the  constituency  under  it  in  relation  to  the  act  of  power 
is  considerably  less  than  under  corporatismi.'^^  Whereas  the  adminis- 
trative arrangement  gives  the  bulk  of  jurisdiction,  initiative,  legisla- 
tion, administration,  and  enforcement  to  the  administrative  officer 
of  the  state,  the  corporate  arrangement  gives  more  of  such  elements 
to  the  private  bodies  with  whom  the  state  is  dealing.  It  often  hap- 
pens that  particular  situations  are  difficult  to  place  easily  in  either 
category  but  seem  to  combine  elements  of  both.  The  distinction 
often  depends  on  personality  factors  and  the  weakness  or  strength 
of  the  constituencies  represented  by  the  interests  in  relation  to  the 
government  official's  powers,  position,  and  support  from  his  su- 
periors. It  also  happens  that  in  a  case  where  satisfactory  public 
standards  of  policy  have  not  been  determined,  and  where  there  is  a 
need  for  haste,  a  considerable  responsibiHty  for  a  legislative-adminis- 
trative program  is  given  to  private  groups  and  in  a  later  phase  of 
the  program  is  recaptured  by  the  governmental  officers.  The  Na- 
tional Recovery  Administration  was  a  good  example  of  this  process, 
as  were  the  district  producer  boards  under  the  Bituminous  Coal 
Acts  (1935-7),  the  farmers'  price-fixing  co-operatives  under  the 
Marketing  Agreement  Act  of  1937,  and  the  associations  of  security 
dealers  under  the  Securities  and  Exchange  Act  of  1934. 

But  even  though  the  difference  is  often  not  clear,  the  distinction 
is  important,  for  the  end  result  of  the  diflference  in  either  case  hap- 
pens to  be  the  difference  between  the  bureaucratic  state  and  the 
corporative  state.  Where  the  representation  of  the  interested  groups 
is  sporadic,  very  limited,  temporary,  or  based  on  insubstantial  con- 
stituencies, the  powers  of  the  administrators  on  the  government's 
side  are  correspondingly  increased.  Where  the  opposite  is  true,  the 
important  constructive  and  destructive  social  forces  of  corporate 
pluralism  may  operate  more  freely;   the  prestige  of  the  interest 

^^  See  Avery  Leiserson's  authoritative  study,  Interest  Representation  in  Administra- 
tive Regulation  (1942);  and  L.  W.  Lancaster,  "The  Legal  Status  of  'Private'  Organi- 
zations  Exercising   Governmental    Powers,"    Southwestern   Social   Science    Quarterly, 

XV  (1935),  325- 
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groups  is  increased;  the  interest,  attention,  and  participation  o£  such 
groups  are  likely  to  be  more  wholehearted;  and  the  trend  toward 
group  autonomy  is  more  definite  and  apparent. 

Labor  historically  has  had  difficulty  in  emerging  from  the  open- 
market  manner  of  treating  with  industrial  disputes,  just  as  capital 
has  had.  But  in  recent  years,  labor  has  increasingly  brought  pressure 
to  bear  for  significant  representation  on  all  agencies  dealing  with 
economic  problems.  In  1939  both  the  American  Federation  of  Labor 
and  the  Congress  of  Industrial  Unions  declared  in  convention  that 
they  were  entitled  to  adequate  and  controlled  representation  on  any 
newly  created  war  agencies.  The  A.F.  of  L,  resolved  that  "on  all 
War  Boards,  Labor  shall  be  adequately  represented  by  men  ap- 
pointed from  the  trade  unions  themselves."  Both  organizations,  and 
the  large  independent  unions  as  well,  have  been  eager  to  furnish 
personnel  for  administrative  bodies  possessing  important  quasi- 
legislative  or  administrative  powers  over  economic  affairs. 

They  reasoned  that  one  of  the  greatest  handicaps  to  labor  in  the 
past  was  the  overrepresentation  of  business  interests  in  important 
government  posts  and  the  tendency  to  define  narrowly  the  sphere 
of  labor  competence  in  economic  affairs.  They  pointed  to  the  large 
number  of  "dollar-a-year  men"  who  left  their  businesses  for  short 
periods  to  deal  as  government  officials  with  matters  directly  con- 
cerning the  future  of  their  own  industries.  Such  occurrences,  the 
advocates  of  labor  representation  claimed,  exaggerated  beyond  the 
bounds  of  justice  the  representation  of  employers'  policies.  In  addi- 
tion, when  the  treatment  of  economic  affairs  was  believed  to  require 
some  interest  representation,  unless  the  matter  concerned  labor 
directly  beyond  the  shadow  of  a  doubt,  commercial  and  industrial 
interests  were  given  the  representation  and  labor's  interests  were 
ignored  as  being  confined  solely  to  labor  disputes.  The  result  has 
been,  they  go  on  to  say,  that  capital  has  not  only  got  what  it  wanted 
out  of  government  but  has  gotten  it  in  the  name  of  the  public  inter- 
est. When  labor  would  object,  it  would  be  condemned  not  as  an 
interest  counterpoised  to  the  capitalistic  interest,  but  as  a  special  in- 
terest against  the  public  interest. 

Therefore,  whenever  it  has  had  occasion  to  ask,  organized  labor 
has  demanded  a  specific  voice  equal  to  that  of  the  voice  of  capital. 
It  has  been  reluctant  to  concede  that  it  is  represented  whenever  the 
government  has  appointed  to  "representative"  positions  men  who 
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are  not  the  choice  o£  the  specific  labor  constituency.  Why  does  the 
government  pretend  to  recognize  special  group  interests  in  setting 
up  agencies,  they  ask,  when  it  refuses  to  select  representatives  chosen 
immediately  out  of  the  organized  labor  groups  who  are  actually  the 
special  interests  groups  so  far  as  such  groups  exist  at  all?  It  is  not 
enough  to  assume  a  "virtual"  representation;  there  must  be  a  real 
representation  in  terms  of  an  actual  constituency  with  power  to 
select  its  representative. 

In  response  to  contentions  that  such  explicit  recognition  of  labor 
and  other  special  interest  groups  would  cause  dissension  and  dead- 
lock, the  labor  advocates  claim  they  would  be  as  willing  to  concede 
points  as  would  the  other  special  interests  concerned.  They  assert 
further  that  most  cases  of  dissension  arose  when  it  became  obvious 
that  the  administrative  body  was  consciously  or  unconsciously  rep- 
resenting the  side  of  capital.*'^  The  fact  that  the  representative  of  an 
organized  labor  constituency  is  ultimately  responsible  to  an  already 
existing  organization  and  hierarchy  means,  in  the  first  place,  that 
whatever  action  he  takes  will  be  more  co-operatively  carried  out  by 
those  upon  whose  good-will  the  ultimate  effectiveness  of  laws  de- 
pend in  any  event,  his  constituents.''^  Second,  such  a  relationship 
should  present  no  more  difficulties  than  those  of  a  traditionally 
elected  representative,  whose  constituency  by  all  the  facts  of  political 
behavior  is  a  small  clique  of  professional  politicians,  often  domi- 
nated by  special  interests,  although  they  operate  in  the  name  of  the 
whole  electorate. 

On  the  other  hand,  capital  and  its  management,  having  had  more 
favorable  experience  with  the  methods  of  representation  through 
"constitutional  pluraUsm"  and  effective  lobbying,  have  had  more  to 
lose  and  less  to  gain  by  adapting  themselves  to  newer  forms  of 
representation.  We  have  already  indicated  to  some  extent  the  in- 
clination of  the  representatives  of  business  organizations  and  trade 
associations  to  avoid  plans  providing  for  constituency  representation 
by  interests.  Such  groups  might  end  by  losing  their  other  forms  of 
representation  in  return  solely  for  admission  into  unchartered  terri- 
tory. In  litigation  covering  the  assumption  by  private  groups  of 
governing  responsibilities  which  have  been  delegated  to  them  by  the 

^^  J.  L.  Afros,  "Labor  Participation  in  the  Office  of  Price  Administration,"  American 
Political  Science  Review,  XL  (1946),  458. 

^^  "Delegation  of  Governmental  Power  to  Private  Groups,"  pp.  91-2. 


VIII    American  FluralisTn  239 

legislatures,  several  courts  have  tended  to  regard  such  a  group  as  "an 
agency  of  the  state"  or  a  "quasi-public  corporation."  Thus,  not  only 
is  corporatism,  with  its  necessity  for  actively  adjusting  to  opposing 
groups,  a  potential  threat,  but  administrative  pluralism  as  well  may 
increase  the  "public"  and  therefore  the  "governable"  character  of 
commerce  and  industry. 

The  administrators'  view  of  administrative  pluralism  is  limited  to 
the  policies  handed  down  to  them.  According  to  Avery  Leiserson 
in  his  Interest  Representation  in  Administrative  Regulation,  the 
large  preponderance  of  opinion  among  professional  administrators 
favors  the  elimination  of  explicit  interest  representation  in  all  forms 
except  that  of  advice.*'*  In  his  opinion,  the  ideal  system  of  adminis- 
trative pluralism  would  have  the  administrator  initiate  a  proposal 
to  cover  some  problem.  The  administrator  would  then  appoint  a 
committee  representative  of  the  interests  affected  to  recommend  the 
principal  provisions  of  the  proposal.  After  the  committee  completes 
its  work,  the  administrator  decides  whether  to  approve  or  accept 
the  recommendations  of  the  committee,  drafts  the  order,  conducts 
public  hearings,  and  promulgates  the  final  order. 

If  the  administrator's  solution  does  not  diminish  intergroup  ten- 
sions, the  problem  should  be  returned  to  the  legislature  for  consid- 
eration, Leiserson  believes.  Then  the  legislature  will  not  only  be  in 
possession  of  valuable  information  but  will  also  know  that  the  in- 
terest groups  have  been  unable  to  work  out  the  problem  among 
themselves.  The  advisory  committee  representing  interests  would 
thus  be  Leiserson's  limit  of  administrative  pluralism. 

Leiserson  writes  that,  from  the  administrator's  standpoint,  the 
partisan  structure  of  representation  is  likely  to  end  either  in  dead- 
lock among  various  interests,  requiring  the  neutrals  on  the  body  to 
arbitrate,  or  in  internal  dissension.  On  issues  of  basic  importance  to 
their  constituents,  group  representatives  will  not  compromise.  In 
any  case,  he  regards  the  purpose  of  group  representation  as  the  elim- 
ination of  tension  situations  within  the  existing  law,  and  therefore 
he  believes  that  the  idea  of  more  than  advisory  power  would  fail 
of  its  basic  purpose. 

^*P.  273.  Paul  H.  Appleby,  e.g.,  adopts  this  viewpoint  in  a  brief  passage.  Big 
Democracy  (1945),  pp.  34-5.  However,  c£.  Lloyd  K.  Garrison,  "Regulatory  Proce- 
dures in  the  National  War  Labor  Board,"  in  Lectures  on  Administrative  Regulation 
(1945),  pp.  13-14,  wherein  he  recommends  interest  representation,  especially  in  con- 
flict situations. 


240  Public  and  Republic 

The  sphere  o£  administration  in  which  pluralism  operates  is  so 
little  known  to  the  public  that  there  have  been  few  chances  for  any 
body  of  opinion  to  organize  about  particular  solutions.  The  adminis- 
trator is  bound  by  the  nature  of  his  tasks  to  have  an  interest  in 
some  respects  different  from  that  of  the  public.  He  is  interested  in 
getting  a  particular  job  done  and  his  tastes  incline  to  uniformity  of 
policy,  direction,  and  administration.  His  aptitudes  are  often  mana- 
gerial rather  than  political.  Attempts,  therefore,  to  confine  vigorous 
group  interests  within  a  bureaucratic  compartment  tend  to  satisfy 
neither  the  group  nor  the  bureau.  It  might  be  disputed  whether,  in 
terms  of  the  public  interest,  it  were  better  to  assign  political  tasks  to 
a  somewhat  more  political  milieu,  where  the  particular  problem  may 
be  resolved  not  only  in  terms  of  its  own  inherent  values  but  in 
terms  of  all  the  values  competing  within  the  total  structure  within 
which  the  groups  concerned  operate.^^  If  that  conception  of  the 
public  interest  were  carried  out,  the  tendency  then  would  be  toward 
finding  ways  of  representing  groups  through  corporatism  rather 
than  through  administrative  pluralism. 

^^  John  M.  Gaus,  "Responsibility,"  in  John  M.  Gaus  et  al.,  The  Frontiers  of  Public 
Administration  (1936),  pp.  37-8. 


CHAPTER  IX 


THE   SYNTHESIS   OF   PUBLIC 
AND    REPUBLIC 

THE    HISTORICAL    PATTERN 

At  the  beginning  of  our  study  of  ideas  of  representation,  England 
was  near  the  end  of  Tudor  absolutism.  Elizabeth  was  Queen  of 
England  and  mistress  of  the  political,  economic,  and  religious  life 
of  her  nation  as  well.  The  House  of  Commons  known  to  the  first 
American  colonists  was  still  a  supplicant,  though  an  honorable  one. 
It  had  extraordinary  privileges  as  a  body,  an  amour  propre,  and  a 
longing  for  an  assignment  to  represent  the  national  will.  But  the 
Crown  was  reluctant  to  regard  it  as  more  than  a  group  of  faithful 
subjects  assembled  to  petition  the  Crown  on  behalf  of  local  interests. 
The  Members  of  Parliament  had  in  the  old  days  of  parliamentary 
representation  been  granted  only  a  limited  and  simple  purview  of 
national  affairs  except  on  rare  occasions.  And  the  use  of  the  Com- 
mons for  matters  mainly  administrative  and  financial  gave  the 
members  more  of  a  local  than  a  national  power.  Their  position  was 
best  suited  for  resistance  and  defense  against  the  central  govern- 
ment, rather  than  for  proposing  an  alternative  conception  of  the 
national  welfare.  Futhermore,  the  Members  had  been  "delegates" 
in  most  instances,  bound  to  their  constituents  by  instructions.  Their 
situation  could  not  easily  be  aggrandized  to  one  of  responsibility  for 
the  affairs  of  the  nation,  although  at  times  an  unsubstantial  propa- 
ganda sought  to  establish  that  role. 

Changes  were  already  on  their  way  during  the  Elizabethan  period, 
however.  While  the  election  system  was  disintegrating  into  the  form 
which  prevailed  until  the  great  reforms  of  the  nineteenth  century, 
the  Commons  was  acquiring  an  air  of  corporate  integrity  with 
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claims  to  representing  the  nation.  A  developing  oligarchy  was  find- 
ing its  institution.  The  Crown's  efForts  to  confine  local  representa- 
tion to  its  place  were  inconvenienced  by  the  infusion  of  more 
aristocratic  elements  into  the  Commons.  It  therefore  attempted  to 
further  redefine  the  Commons  as  part  of  the  organic  unity  of  the 
Crown  government,  concerned  with  larger  issues,  to  be  sure,  but 
concerned  with  them  as  an  instrument  of  the  Crown.  Whatever 
success  might  have  attended  this  assimilation  of  the  Commons  was 
prevented  by  the  rapid  development  of  a  religious  and  commercial 
class  who  fixed  upon  the  Commons  as  its  natural  weapon  against  the 
Crown  unity.  So,  while  the  representative  quality  of  the  awakening 
Commons  was  being  admitted  by  the  Crown  to  service  as  a  personal 
following,  it  was  also  becoming  the  bulwark  of  the  powerful  aris- 
tocracy (now  somewhat  colored  by  the  spirit  of  commerce)  against 
the  Crown.  The  ancient  theory  that  the  representative  was  a  delegate 
broke  down  under  the  new  political  conditions,  and  was  replaced 
by  the  theory  of  virtual  representation,  which  combined  the  highly 
important  elements  of  representing  the  "nation"  and  freedom  from 
the  constituency.  Both  ideas  fostered  oligarchy  and  freedom  from 
local  direction. 

The  revolutionary  seventeenth  century  brought  the  temporary 
intercession  of  a  third  element.  The  Levellers,  organized  around 
bonds  of  service  in  the  Commonwealth  Army,  put  forward  a  theory 
of  representation  that  ascended  in  a  direct  line  to  the  American  and 
French  revolutionaries.  Their  distant  enemy  was  the  Crown,  distant 
because  it  had  already  fallen,  and  their  immediate  enemy  was  the 
ParHamentary  oligarchy.  A  century  before  Burke's  attacks  on  the 
Radicals,  they  derqanded  the  "natural  rights"  of  man  and  recom- 
mended reforms  of  representation  based  on  a  psychology  of  extreme 
and  pious  individualism.  They  might  have  been  completely  at  home 
among  the  Americans  of  the  Revolution,  in  the  France  of  the  French 
Revolution,  among  the  Radicals  of  late  eighteenth-century  England, 
and  among  the  JeflFersonians  and  Jacksonians  of  the  first  half  of  the 
nineteenth  century  in  America.  Representation  to  them  was  a  simple 
matter  of  making  governmental  officials  an  exact  working  model  of 
the  mass  of  people  in  action.  A  representative  ought  to  be  im- 
mediately responsible  to  his  constituents,  he  ought  to  follow  in- 
structions, elections  ought  to  be  frequent,  the  recall  and  referendum 
might  be  used,  a  constitution  ought  to  restrict  the  powers  of  the 
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representatives  rather  than  the  powers  of  the  people,  any  office  o£ 
power  ought  to  be  elective,  and  the  sovereignty  and  will  o£  the 
people,  expressed  through  the  just  principle  of  the  majority  rule, 
had  almost  a  magical  quality. 

The  prevailing  theory  of  representation,  in  opposing  this  program, 
asserted  that  the  English  government  was  essentially  a  class  govern- 
ment, developed  out  of  the  traditional  medieval  representation  by 
estates,  with  the  nobility  and  clergy  represented  in  the  Lords  and 
the  knights  and  burgesses  in  the  Commons.  The  function  of  the 
Commons  was  to  represent  all  individuals  except  those  specifically 
represented  in  the  Lords.  Since  the  Commons  had  grown  in  power, 
however,  and  its  personnel  was  recruited  in  a  manner  hardly  con- 
formable to  the  theory  implied  in  the  old  election  system,  the  idea 
of  virtual  representation  explained  how  it  came  about  that  the  select 
few  (many  of  them  already  represented  in  the  Lords)  might  repre- 
sent the  totality  of  the  country  in  the  Commons.  Political  leadership 
was  said  to  be  a  specialized  thing,  not  a  mere  sampling  of  the  whims 
of  the  whole  population.  Districts  were  useful  for  injecting  a  certain 
balance  into  the  constitution,  but  the  nation  was  the  community  that 
must  be  represented  in  the  first  instance.  A  more  equal  division  of 
the  constituencies,  an  extension  of  the  suffrage,  or  a  more  immediate 
responsibility  to  constituents  could  only  have  a  destructive  effect 
on  a  constitution  built  upon  an  age-old  representation  of  the  true 
spirit  of  the  nation. 

The  system  of  land  ownership  and  the  great  prestige  of  the  land 
colored  all  thinking  about  representation.  Power  pertained  directly 
to  the  land  in  voting  and  districting,  while  borough-mongering 
landlords  brought  additional  power  indirectly  to  the  possession  of 
land.  When  land  began  to  be  devalued  relative  to  other  types  of 
more  movable  property,  the  representative  system  had  to  make 
allowances.  The  effect  of  the  intrusion  of  commercial  interests  into 
the  affairs  of  state  which  characterized  the  seventeenth  and  eight- 
eenth centuries  was  felt  not  only  in  the  open  conflict  between 
landed  and  commercial  property  over  qualifications  for  office;  it  was 
expressed  more  meaningfully  for  history  in  the  unconscious  open- 
ing of  minds  to  the  idea  of  individual  or  personal  representation. 
The  Reformation  was  not  complete  nor  the  economic  revolution 
consummated  until  representation,  too,  was  reduced  to  the  level  of 
individual  values.  The  Radicals,  though  constantly  in  conflict  with 
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the  great  commercial  interests  and  the  traditions  of  land  representa- 
tion, owed  to  these  interests  and  traditions  the  creation  of  the  special 
environment  in  which  they  might  play  a  part. 

America,  more  than  England,  provided  conditions  which  stim- 
ulated the  new  controversy  over  representation.  There  free  land  put 
the  landed  interests  on  the  defensive  rather  early  in  the  game, 
although  arguments  for  disproportionate  representation  of  the  land 
sundered  the  air  well  into  the  nineteenth  century.  Representation  of 
commercial  property,  however,  became  a  matter  for  serious  concern, 
and  the  history  of  American  representation  is  most  instructive  for 
its  working  out  of  representative  relationships  between  movable 
property  and  personality. 

Emerging  from  a  century  characterized  by  an  idea  of  universal 
equality,  we  cannot  easily  understand  how  the  powerful  new 
commercial  class  could  have  felt  itself  secure  with  a  theory  based 
on  movable  property  and  slogans  of  individualism.  The  new  elite 
was  not,  however,  immediately  conscious  of  the  loss  of  strength  in 
the  ideas  it  had  inherited  from  the  old  landed-class  system.  It 
thought  wealth  based  on  individuals  could  be  a  force  in  a  repre- 
sentative system  based  on  individuals.  In  fighting  one  idea  of  repre- 
sentation, which  argued  for  a  historical  continuity  of  power  and  the 
representation  of  the  whole  people  by  relatively  uncontrolled  expo- 
nents of  the  old  vested  interests,  it  set  up  an  alternative  attended  by 
the  potentially  dangerous  ideas  of  the  control  of  representatives  and 
the  grant  of  all  power  only  to  those  so  controlled. 

Tardily,  it  occurred  to  the  commercial  class  that  movable  property 
was  as  difficult  to  represent  as  it  was  easy  to  move,  transfer,  and 
circulate.  The  class  system,  evident  in  the  Federalist  idea  that  "the 
best  shall  lead,"  did  a  notable  job  of  repressing  the  difficulty  in  the 
beginning.  John  Adams,  for  example,  saw  nothing  amiss  in  the 
doctrine  of  instructions  in  the  early  days  of  the  Revolutionary 
period  when  "natural"  leadership  controlled  the  town  assemblies. 
In  addition,  there  was  the  idea  of  "no  taxation  without  representa- 
tion," an  idea  deriving  from  most  respectable  ancestors  and  seem- 
ingly capable  of  transfer  with  good  effect  to  the  position  of  the 
commercial  class.  But  taxation  of  wealth  in  general  was  capable  of 
infinite  variation,  interpretation,  increase,  and  revaluation,  whereas 
the  taxation  of  land  had  limited  possibilities. 

The  Puritan  idea  of  representation  demanded  a  force  of  con- 
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science,  a  unity  of  thought  impossible  in  the  expanding  and  rapidly 
changing  economy  and  society  of  the  free  colonies.  Exclusive  repre- 
sentation of  the  land  would  have  destroyed  a  primary  object  of  the 
Revolution  and  would  almost  immediately  prove  useless  because 
land  was  everywhere  available.  Representation  by  estates  was  absurd 
where  the  estates  did  not  exist.  A  specialized  ruling  class  in  Burke's 
sense  had  not  developed  to  a  high  state  of  perfection.  The  political 
class  was  weakened  by  the  loss  of  many  leaders  who  had  been 
Loyalist,  and  the  remainder  was  already  diminishing  in  influence. 
Even  a  fairly  limited  suffrage  held  its  terrors,  for,  where  the  posses- 
sion of  land  held  little  charm,  a  land  qualification  was  no  barrier 
to  the  introduction  of  leveling,  individualistic,  and  antiauthorita- 
rian  elements  through  the  suffrage.  And  the  limits  of  the  suffrage 
were  slowly  disappearing. 

The  plain  truth  was  that  there  existed  no  reliable  classification  of 
the  interests  of  society  upon  which  a  generally  satisfactory  system  of 
representation  for  the  commercial  classes  might  be  predicated.  Fixed- 
interest  representation,  though  it  occurred  to  Hamilton  and  John 
Adams,  was  hopeless.  It  would  have  marked  the  Federalist  system 
for  disaster.  Individualistic  representation,  the  atomistic,  collective 
representation  of  the  whole  people  through  the  majority  principle, 
was  already  exhibiting  its  unfriendly  tendencies  toward  the  prop- 
ertied and  commercial  classes.  So  the  new  idea  of  representation 
developed.  It  took  from  the  Middle  Ages  the  idea  of  estates  repre- 
sentation, transmitted  via  Montesquieu  and  Adams  as  the  system  of 
checks  and  balances;  to  this  was  added  some  advanced  social  think- 
ing by  Madison  and  Hamilton,  who  were  fully  aware  of  the  constant 
shifting  of  conflicting  interests  in  the  new  society  of  the  commercial 
revolution.  The  Constitution  which  it  presented  to  the  new  nation 
was  in  one  sense  a  step  on  the  road  to  direct  representation,  but  in 
a  larger  sense,  was  a  rather  complete  attempt  to  work  out  a  theory 
of  a  society  that  admitted  the  role  of  conflicting  interests  and  the 
necessity  for  protecting  the  forces  in  that  society  from  one  another. 
The  Constitution  was  a  victory,  and  a  considerable  one  in  view  of 
the  complications  of  state  sovereignty,  for  the  idea  of  representation 
born  of  a  psychology  which  saw  society  as  a  sphere  of  competition 
and  conflict. 

Yet  the  triumph  had  scarcely  been  registered  in  law  when  the 
leveling  conditions   of   the   new   society   had   postulated    an    ide- 
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ology  of  equal  rights  and  privileges  to  all  people,  landed  or  com- 
mercial, capitalist  or  workman.  The  idea  of  direct  representation 
exalted  the  majority  principle,  brought  social  institutions  as  close 
to  the  individual  as  possible,  challenged  the  division  of  labor  be- 
tween officers  and  public,  and  decried  any  failure  of  the  representa- 
tive to  reflect  immediately  and  faithfully  the  mathematical  sum  of 
his  constituents'  desires  and  characteristics.  The  middle  class,  taken 
roughly  as  the  class  with  interests  opposed  to  oligarchy  or  the  vast 
majority,  apparently  lost  control  of  the  structures  of  state  govern- 
ment as  soon  as  it  had  been  in  a  position,  as  a  result  of  the  American 
Revolution,  of  establishing  durable  control.  Thenceforth,  it  resorted 
to  informal  means  of  representation,  where  it  was  not  protected  by 
the  federal  Constitution.  Something  over  and  beyond  the  desires  of 
the  middle  class  was  at  work,  it  seems,  to  cause  the  members  of  that 
class  to  undertake  to  represent  themselves  through  the  same  extra- 
legal methods  that  they  had  thought  so  reprehensible  in  the  oli- 
garchic, landed  ruling  class  they  had  dispossessed. 

It  is  probable  that  the  same  conditions  of  high  mobility,  advanc- 
ing techniques,  the  spread  of  education,  and  the  rise  of  rationalism 
that  were  associated  with  the  rise  and  triumph  of  the  middle  classes 
were  also  associated  with  the  contradictions  of  the  position  of  those 
classes  in  society.  Such  contradictions  produced  the  mass  democracy 
of  modern  times  with  its  leveling  and  socializing  tendencies  and  its 
aggravated  problems  of  representation  against  the  attacks  of  the 
"interests." 

One  might  think  that  this  political  schizophrenia  of  historical 
liberalism  would  have  been  well-defined  by  now  in  American  po- 
litical theory.  But  it  has  not  been.  The  tendency  in  writing,  espe- 
cially in  America,  has  been  to  regard  the  struggle  rather  as  a 
continuum  of  progress,  always  moving  upward  to  "democracy"; 
consequently,  the  great  schism  has  been  reduced  to  a  solitary  move- 
ment wherein  the  deflections  of  political  ideas  and  movements  are 
considered  to  be  only  the  laborings  and  pantings  of  the  body  politic 
as  it  climbs  the  rugged  slope. 

But  if  one  does  not  see  the  development  of  American  political 

%     ideas  as  the  increasingly  successful  struggle  of  man  with  the  devil 

within  him,  he  may  perceive  another  issue  at  work.  Two  theories 

have  divided  the  American  mind  throughout  most  of  its  history: 

one  saw  man  as  an  individual  operating  on  a  mechanical  level  with 
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the  multitude  of  other  equal  individuals  in  running  a  government; 
the  other  saw  a  republic  composed  of  balancing  and  checking  in- 
terests, with  a  scaHng  of  rights  and  powers  according  to  distinctions 
based  on  individual  differences,  minority  ends,  and  the  control  of 
property.  Calling  the  latter  theory  a  selfish,  minority,  undem- 
ocratic plot  has  not  explained  its  skillful  and  perceptive  advocacy 
by  men  like  Madison  and  Hamilton,  nor  facilitated  an  exposition 
of  some  of  the  more  difficult  problems  of  organizing  American 
politics  today.  <^ 

There  were  indications  already  in  the  first  half  of  the  nineteenth 
century,  even  outside  the  South,  that  the  idea  of  direct  representa- 
tion was  coming  into  a  difficult  period.  Intellectuals  were  leading  the 
way  out  of  a  firm  general  conviction  that  the  ideas  of  social  compact 
and  natural  equality  were  statements  of  things  as  they  are.  The 
lobby  was  beginning  to  organize  interest  representation  outside  of 
the  Constitution.  And  the  political  party  was  bureaucratizing  itself 
and  in  consequence  was  sapping  much  of  the  life  from  a  political 
structure  built  around  the  ideas  of  direct  representation. 

Each  of  these  tendencies  grew  vigorously  in  the  postbellum  era, 
and  direct  representation  reacted  strongly.  Agitation  against  the 
"interests"  reached  a  peak  in  the  insurgent  political  movements. 
Ideas  of  representation  became  extreme,  almost  caricatures  of  the 
essential  picture  of  Hfe  carried  by  the  traditional  direct  democrats. 
The  initiative,  referendum,  and  recall  were  examples  of  the  popular 
nostalgia  for  primitive  democracy,  where  the  massed  public  was 
supposed  to  come  face  to  face  with  its  poHtical  problems.  The  direct 
election  of  United  States  senators,  the  election  of  the  Supreme  Court 
justices,  the  granting  of  the  suffrage  to  women,  were  demands  to  be 
interpreted  partially  in  the  same  light.  It  was  widely  beheved  that 
no  representatives  could  be  long  trusted  to  stand  up  against  the 
well-organized  pressure  of  banking,  commercial,  and  industrial  in- 
terests. It  would  seem  that  this  popular  trend  was  toward  the  final 
goal  of  "presentation"  which  the  anarchists  had  already  reached  in 
the  first  part  of  the  century,  though  what  the  anarchists  wanted  as 
individuals,  the  direct  democrats  wished  to  do  as  the  massed  com- 
munity. "Restoring  government  to  the  people"  was  a  cry  heard  from^ 
many  quarters  in  the  period  between  the  Civil  War  and  World 
War  I. 

Many  "more  practical"  observers  accepted  the  system  of  repre- 
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sentation  which  existed  and  claimed  to  see  in  it  the  working  out  o£ 
the  natural  laws  of  competing  groups.  They  dropped  the  tribal 
elements  of  direct  representation,  its  beliefs  in  the  sanctity  of  the 
majority  and  the  efficacy  of  the  mass  working  directly  in  govern- 
ment, and  substituted  the  idea  that  the  representative's  task  was  to 
consult  with  all  groups  and  compromise  their  differences  as  best  he 
might,  bearing  always  in  mind  that  no  solution  was  final,  no  abso- 
lute right  existed,  and  the  majority  will  was  a  fiction,  useful  at  best 
for  building  morale. 

An  interesting  thing  about  this  idea  was  its  close  relationship  to 
the  economic  theory  of  the  old  English  Liberals  of  a  century  before. 
In  fact,  though  it  resembled  the  Hamilton-Madison  idea  of  repre- 
sentation in  its  attention  to  the  compromising,  nondiscriminating, 
mobile  role  of  the  representative,  it  went  beyond  them  to  Adam 
Smith.  For  the  representative,  like  the  entrepreneur,  was  a  broker 
buying  low  and  selling  high,  not  particularly  responsible  for  the 
goods  he  handled  but  working  out  their  consumption  in  the  market 
place  as  best  he  might.  Political  values,  like  value  in  merchandise, 
would  come  from  the  competition  among  the  producing  groups. 
Why  such  a  theory  was  not  worked  out  for  political  life  so  well  as 
it  was  for  economic  life  gives  rise  to  an  interesting  speculation.  The 
question  probably  relates  to  fundamental  differences  between  eco- 
nomics and  politics  which  existed  even  during  the  halcyon  days  of 
economic  liberty  and  political  feebleness.  The  strong  undercurrent  of 
direct  representation,  fed  from  many  sources  in  community  senti- 
ment, would  never  permit  the  widespread  admission  that  morality 
was  absent  from  politics  or  that  it  might  come  about  automatically, 
even  though  everyday  politics  affirmed  the  idea  as  a  working  prin- 
ciple. 

More  within  the  realm  of  the  permissible  in  American  public 
thought  were  the  ideas  of  representation  held  by  the  enlightened 
individualists.  These  men  felt  that  progress  in  political  values  ex- 
isted, and  would  come  through  individual  efforts  aided  by  reason. 
They  inclined  toward  minority  representation  because  they  consid- 
ered only  minorities  to  be  possessed  of  guiding  and  independent 
minds.  Some  accepted  the  representative  system  as  it  stood,  but  were 
deeply  concerned  that  the  "better  citizens"  engage  actively  in  politics 
in  order  to  get  "good"  representation.  Their  efforts  were  behind 
many  non-basic  reform  movements  that  took  place  sporadically  in 
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American  politics  over  the  last  century.  But  much  of  the  direction  in 
the  reform  movements  came  from  men  who  were  developing  the 
distinctly  American  contribution  of  the  representative,  elected  ex- 
ecutive. Through  the  executive,  they  sought  the  trilogy  of  political 
reason:  the  national  interest,  planning,  and  efficient  administration. 

Other  enlightened  individualists  took  up  the  idea  of  proportional 
representation.  They  hoped  to  promote  thereby  the  participation  of 
more  capable  and  av ant-gar diste  leaders  in  politics.  They  hoped  at 
the  same  time  to  protect  the  minorities  from  which  political  virtue 
sprang.  They  regarded  representation  as  the  perfect  proportioning 
of  interests  in  the  legislature  to  their  proportion  in  the  population 
at  large,  and  their  publications  often  dwelt  lovingly  over  the  neat 
figures  which  various  plans  for  proportional  representation  provided 
for  carrying  out  this  idea.  Although  proportional  representation 
tended  toward  interest  and  group  representation,  the  proportion- 
alists  opposed  the  idea  of  fixed-interest  representation  because  it 
would  destroy  their  dearest  prize,  the  integrity  of  the  individual 
against  society. 

Fixed-interest  representation,  which  has  been  treated  as  some- 
times interchangeable  with  pluralism,  contended  on  the  other  hand 
that  the  countering  of  the  individual  against  society  was  unrealistic 
and  dangerous  in  its  effects.  In  the  first  place,  man  is  man  only  as  a 
member  of  his  groups.  He  lives  in,  by,  and  for  his  groups,  and  no 
efforts  of  an  individualistic  psychology  can  change  the  truth  of 
social  life.  The  principal  problem,  they  claimed,  was  not  to  repress 
the  group  which  was  the  source  of  community  life  but  to  ensure 
that  it  work  for  the  individual  as  well.  They  might  point  back  to  the 
recognition  of  fixed  interests  by  some  of  the  Constitutional  fathers, 
whose  pluralism  was  probably  considerably  greater  than  they  were 
able  to  reflect  in  their  practical  system.  They  pointed  to  the  political 
party  as  the  unacknowledged  managing  group,  emptied  of  human 
content  because  of  the  individualistic  myth. 

To  the  enlightened  individualists  who  proposed  proportional 
representation  as  a  compromise  between  groupism  and  individual- 
ism, they  again  declared  that  an  insufficient  psychology  was  being 
employed,  for  voluntary  sporadic  activity,  even  though  it  might 
eventuate  in  greater  fixed-interest  representation,  was  exactly  the 
thing  to  be  avoided.  The  rise  to  power  of  unrecognized  pressure 
groups  in  America  was  an  example  of  how  ill-adapted  individual- 
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istic  conceptions  o£  representation  were  to  deal  with  the  necessities 
imposed  upon  poUtics  by  modern  H£e.  Negative  regulation  was 
futile,  and  to  organize  representation  around  irresponsible  individ- 
uals was  perhaps  worse  than  to  organize  it  around  geographical 
constituencies. 

Although  the  climate  of  American  opinion  was  most  uncongenial 
to  pluralistic  representation,  nevertheless,  especially  during  the  pe- 
riod of  the  New  Deal,  a  number  of  partially  conceived  steps  in  its 
direction  were  taken.  The  Duffy  Bituminous  Coal  Act,  the  Cotton 
and  Tobacco  control  acts,  the  N.I.R.A.,  the  War  Labor  Boards,  the 
S.E.C.,  the  O.P.A.,  and  the  A.A.A.  all  brought  elements  of  group 
representation  into  the  national  government,  in  several  cases  taking 
in  business  units  and  associations  whose  actual  political  power 
hitherto  had  grown  almost  to  the  stature  of  functional  federalism. 
j^  The  distinction  between  corporatism  and  administrative  pluralism 
Was  not  made  evident  in  public  discussion,  however.  Unlike  cor- 
poratism, administrative  pluralism  restricts  the  power  of  the  repre- 
sented interests  to  advice.  It  compartmentalizes  the  representation 
into  different  bureaus,  each  of  which  deals  only  with  facets  of  the 
total  problem  of  representation.  That  is,  an  administrative  advisory 
comittee  will  deal  typically  with  only  one  or  a  few  issues  concerning 
the  represented  interests,  leaving  other  problems  to  industrial  self- 
government,  traditional  governmental  regulation  by  law,  unilateral 
agency  administration,  or  even  to  advisory  committees  in  other  fed- 
eral agencies.  It  often  treats  one  fixed  interest  functionally  or 
vertically  (e.g.,  managers  of  steel  plants),  while  treating  its  opposing 
fixed  interest  traditionally  or  horizontally  (as  with  general  advisory 
committees  on  labor).  Administrative  pluralism  multiplied  in  both 
state  and  federal  governments  during  the  post- World  War  I  period. 
Large  grants  of  power  to  private  groups,  i.e.,  corporatism,  remained 
generally  suspect. 

These,  then,  are  the  broad  chapters  of  the  movements  of  American 
ideas  most  pertinent  to  the  study  of  representation.  Historical 
chapters  are  always  in  a  large  sense  unrealistic,  and  that  handicap 
has  been  avoided  as  much  as  possible.  Such  chapters  are  slices  of  a 
process  that  is  incapable  of  being  broken  oflf  and  recommenced  de 
novo.  Each  one  contains  its  past  as  well  as  its  future.  The  forbidden 
apple,  when  it  dropped  into  the  hands  of  Eve,  had  a  brief  and 
measurable  physical  history  which  was  later  defined  by  Newton. 
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Its  social  career,  as  any  theologian  will  explain,  has  continued  to  this 
day  with  rather  bewildering  consequences. 


A    NEW    SYNTHESIS 

The  chief  problem  of  representation  arises  naturally  out  of  the 
division  of  labor  in  society.  As  soon  as  certain  individuals  perform 
one  set  of  tasks  and  other  individuals  perform  habitually  a  different 
set  of  tasks,  a  specialization  of  functions  arises  which  introduces  a 
difference  of  viewpoint.  But  all  the  individuals  concerned,  especially 
if  they  live  contiguous  lives,  have  many  other  things  in  common 
which  produce  among  them  a  sense  of  community.  There  is  there- 
fore in  each  individual  a  conflict  between  his  specialized  interests 
and  his  community  interests,  just  as  there  is  in  the  society  a  conflict 
between  the  self-centered  parts  and  the  widespread  idea  of  a  com- 
munity. 

A  technique  of  representation  is  then  employed  to  work  the  parts 
into  the  whole  while  doing  justice  to  the  social  need  of  the  parts.  It 
must  find  a  way  of  letting  society  have  its  cake  and  eat  it  too.  For 
none  save  a  few  primitives  and  back-to-nature  philosophers  like 
Thoreau  would  have  the  courage  to  deny  persistently  the  value  of 
the  division  of  labor,  and  on  the  other  side  the  more  specialized  and 
independent  a  part  of  the  society  becomes  the  more  does  the  com- 
munity rebel  against  its  strangeness  and  unconformity. 

The  problem  of  reconciling  unity  and  diversity  is  always  present, 
therefore.  Particular  theories  of  representation  must  accept  the  fact 
and  go  on  to  several  important  steps.  They  must  satisfy  the  demand 
for  conformity  and  give  to  as  many  members  of  the  society  as  pos- 
sible a  feeling  of  representation.  They  must  then  select  certain 
specialized  characteristics  of  the  society  which  have  some  funda- 
mental significance  to  the  society  and  give  such  characteristics  a 
pronounced  place  as  values  in  the  selection  of  political  personnel  and 
the  making  of  rules  governing  the  whole.  The  result  of  the  operation 
of  the  selected,  specialized  parts  of  the  society  must  be  psycholog- 
ically and  technically  pleasing.  Successful  representation,  therefore, 
by  its  very  nature  must  have  disparate  elements  in  it:  one,  for  in- 
stance, to  compose  a  settlement  of  the  need  for  a  community  spirit 
throughout  the  society,  and  another  to  carry  out  specialized  tasks  of 
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)  greater  interest  to  parts  of  society  than  to  the  whole.  One  element 
'-■■   may  well  be  in  "conflict"  with  another  element,  yet  be  necessary  if 
the  society  is  to  function  efficiently.  Nevertheless,  each  disparate 
element  must  pass  or  satisfy  the  censor  of  the  other  disparate  ele- 
ments while  performing  its  own  tasks  well. 

Yet  there  is  nothing  incongruous  in  this.  It  merely  recognizes  that 
the  feeling  which  creates  the  condition  of  representation  is  made  up 
of  different  levels  of  consciousness.  On  one  level,  myth  may  be  all- 
important;  on  another  level,  a  compromise  of  groups  may  be  openly 
proposed;  on  a  third  level,  technical  devices  may  be  exploited  to 
produce  efficient  interrelationships.  A  well-functioning  plan  of  repre- 
sentation should  provide  the  elements  of  each  level  with  a  technical 
means  of  arriving  in  a  socially  acceptable  manner  at  a  definable  end; 
and  the  means  ought  not  to  contradict  in  a  substantial  manner  the 
workings  of  the  other  disparate  elements,  even  though  the  two 
means  be  ideologically  contradictory. 

If  we  then  turn  to  the  course  of  American  thought  on  repre- 
sentation, we  find  that  the  concept  of  direct  representation  which 
overwhelmed  the  country  at  the  beginning  of  the  nineteenth  century 
was  well  able  to  represent  the  idea  of  the  community  of  equal  men 
acting  co-operatively  to  reach  their  common  goals.  It  produced  a 
maximum  of  expressive  representation  by  (i)  maximizing  commu- 
nity or  crowd  influences  in  constituency  construction,  (2)  requiring 
elections  to  be  fought  on  vague  issues  with  insubstantial  referrents 
in  order  to  gain  majorities,  (3)  proceeding  in  theory  directly  from 
the  mass  to  the  act  without  the  intervention  of  leadership  or 
"channels,"  and  (4)  prolonging  by  its  monopoly  a  confusion  of 
expressive  machinery  with  managerial  machinery — lacking,  that  is, 
honorary  or  permanent  officials  or  an  honorary  monarch.  It  sacri- 
ficed efficiency  and  speciahzation  to  collective  individuality.  The 
massed  public  was  everything. 

It  sufficed  to  correct  many  historical  abuses  against  the  individual 
and  to  direct  a  society  in  its  communal,  agricultural  stage.  The  ills 
which  befell  it  during  its  course  have  been  described  elsewhere.  The 
significant  fact  here  is  that  the  idea  of  direct  representation  is  still 
a  powerful  influence  over  the  minds  of  many  Americans.  Its  perva- 
siveness can  cause  the  death  of  any  additional  schemes  of  representa- 
tion which  fail  to  take  account  of  it  and  adjust  to  it  in  some  fashion, 
either  substantially  or  psychologically. 
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The  idea  of  group  representation  implied  in  the  Madisonian  con- 
ception of  mobile,  voluntary,  individualistic  associations  has  not 
been  equally  reputable,  but  it  can  be  used.  One  side  of  it  is  the 
grudging  recognition  accorded  lobbies  so  long  as  they  are  "voluntary" 
associations  and  are  not  believed  to  force  their  membership  along 
certain  lines.  Another  side  of  it  is  proportional  representation,  which, 
again,  concedes  in  theory  a  primary  role  to  individuals. 

The  idea  of  forced  representation  of  the  individual  through  the 
involuntary  group,  though  growling  stronger  in  recent  years,  is  still 
weak.  It  has  had  some  small  success  under  cover  of  the  relatively 
little  known  administrative  machinery  of  government. 

The  idea  of  specialized  leadership,  always  popular  with  parts  of 
America,  is  still  weak,  too.  The  direct  representation  idea  has  re- 
garded with  suspicion  any  attempts  to  make  political  leaders  "dif- 
ferent" from  their  electors,  even  though  the  gain  by  specialized 
education  in  government  would  go  far  toward  offsetting  the  loss  in 
conformance  of  the  leaders  to  their  electors.  The  idea  of  the  elected 
executive  has  had  a  noteworthy  and  influential  development  since 
the  late  nineteenth  century. 

Faced  with  these  historical  conditions  and  with  the  inescapable 
mechanical-social  problems  of  a  theory  of  representation,  an  ob- 
server might  still  find  ample  room  for  a  more  rewarding  repre- 
sentative structure.  The  representation  of  the  expressive  needs  of  the 
community  is  better  provided  for  under  traditional  direct  represen- 
tation than  under  any  of  the  other  schemes.  But  the  evidence  of 
recent  years  shows  that  too  many  Americans  no  longer  find  solace 
in  the  traditional  system  and  that  even  the  expressive  role  of  that 
system  has  been  markedly  reduced,  apart  from  its  legislative  role.  The 
cure  for  this  may  not  lie  in  an  evangelistic  recruiting  of  personnel 
for  unused  machinery,  or  in  a  frenzied  defense  of  the  old  repre- 
sentation simply  because  new  plans  of  group  and  proportional 
representation  seem  to  be  at  odds  ideologically  with  the  expressive 
mission  of  the  old  majority,  geographic  system.  It  would  perhaps 
be  more  intelligent  to  determine  whether  the  expressive  representa- 
tion obtained  under  the  old  system  might  not  be  made  more  effective 
if  skillful  interest  representation  were  substituted  for  the  inadequate 
organization  of  interests. 

Both  Dewey  and  Durkheim  give  hope  that  the  positive  side  of  the 
Jeflersonian  public  is  best  promoted  when  the  public's  subgroups 
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have  meaningful  roles  to  play.  While  it  is  true  that  the  community 
as  a  whole  is  sometimes  hurt  by  interest  representation,  such  repre- 
sentation might  be  worked  into  areas  where  the  need  for  tech- 
nical competence  is  at  a  maximum,  and  where  the  need  for  con- 
stantly expressing  the  "will"  of  the  majority  through  gesture  and 
deed  is  not  great.  Provision  for  this  latter  need  might  then  be  left 
/to  the  traditional  representative  devices.  The  necessity  for  action  can 
/  hardly  be  denied.  The  hearings  and  monographs  of  the  Temporary 
National  Economic  Committee  before  World  War  II  are  full  of  dire 
predictions  about  the  effects  of  increasing  uncontrolled  and  un- 
responsible power  in  the  national  corporate  economy,  and  the  lack 
of  integrated  treatment  of  the  resulting  problems.  One  need  not 
agree  with  so-called  "trust-busting"  to  be  in  accord  with  these  find- 
ings. In  fact,  the  need  is  so  great  that  any  serious  attempt  to  reintro- 
duce functional  representation  in  the  Federal  government  such  as 
occurred  under  the  N.I.R.A.  would  probably  bring  far-reaching 
consequences.  Again,  it  is  entirely  possible  that  such  a  proposal 
as  the  one  advanced  in  Senator  O'Mahoney's  bill  to  control  the 
issuance  of  certificates  to  corporations,  trades  associations,  and  labor 
unions  in  interstate  commerce  would  produce  a  commission  whose 
powers  would  expand  enormously.^  For  it  would  be  possible  and 
perhaps  necessary  to  compartmentalize  the  corporations  along  func- 
tional lines;  the  "Bureau  of  Corporations"  might  develop  a  "Division 
of  Steel  Products,"  a  "Maritime  Division,"  etc.  The  labor  unions 
might  gain  representation  with  their  respective  functional  business 
opposites  in  the  ever-increasing  charter  requirements  which  would 
result.  And  finally,  such  an  agency  might  consult,  perhaps  even  obey, 
the  new  corporate  groups  on  broad  problems  affecting  a  whole  in- 
dustry. 

Historically,  changes  in  the  ways  and  means  of  representation 
have  often  resulted  without  premeditation.  We  should  not  be  misled 
by  the  fact  that  in  recent  years  only  a  few  proposed  devices  of  repre- 
sentation, such  as  proportional  representation  and  bicameralism, 
have  been  widely  discussed  and  deliberated  upon.  Rather,  we  should 
remember  such  instances  as  the  comprehensive  changes  that  came 
over  the  English  representative  system  by  imperceptible  degrees;  the 
way  in  which  egalitarian  democracy  in  America  wiped  out  much 

■"^  S.  10  (Jan.  6,  1947),  80th  Congress,  ist  Session.  C£.  L.  Watkins,  "Federalization 
of  Corporations,"  Tenn.  Law  Review,  XIII  (1935),  89. 
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of  the  logic  of  bicameralism  by  providing  an  identical  electorate  for 
both  houses;  the  rise  of  an  industrial  federalism  in  America,  and  the 
growth  of  "the  Third  House  of  Congress."  Thus,  out  of  a  federal 
"corporation  registration"  law  might  come,  in  the  long  run,  the 
same  situation  that  would  result  if,  by  the  consent  of  the  forty-eight 
states,  an  additional  forty-eight  seats  were  provided  in  the  national 
Senate  for  functional  groups — such  as  the  marine  industry,  the  auto 
industry,  and  the  paper  industry.  A  conscious,  planned  scheme,  such 
as  the  latter,  would  probably  present,  from  the  standpoint  of  election 
administration,  hardly  more  difficulties  of  electoral  qualifications 
and  occupational  "residence"  than  the  geographical  constituencies 
offer  today.  Yet  it  would  be  impossible,  without  prolonged  study, 
to  predict  which  plan,  the  informal  growth  or  the  purposive  legisla- 
tion, holds  the  greater  promise  for  those  who  would  have  more 
integrated  pluralism  in  American  government. 

It  would  be  foolish,  therefore,  to  disregard  the  rise  of  new  ideas 
of  representation,  even  though  their  origins  seem  odd  and  the  de- 
vices they  employ  are  not  labeled  clearly  as  representative  mecha- 
nisms. Several  important  tendencies  of  representation  can  be  seen  in 
recent  years,  each  of  which  has  possibilities  of  expansion  at  the  ex- 
pense of  the  form  and  substance  of  the  idea  of  direct  representation 
in  the  area  of  governmental  administration.  This  has  been  accom- 
plished by  reducing  the  sphere  of  theoretical  competence  of  the 
whole  electorate  to  the  more  central  representative  offices,  and  by 
building  up  a  distinction  between  policy-formation  and  policy- 
execution  which  is  valid  for  working  purposes., The  increasing  im- 
portance of  the  elected  executive  means  that  the  office  on  which 
community  sentiment  is  generally  focused  is  converting  that  advan- 
tage into  a  more  efficient  administration  of  the  national  interest. 

In  the  second  place,  the  idea  of  "expert  leadership,"  even  with 
reference  to  elective  representation,  seems  to  have  received  more 
favorable  public  attention  in  recent  years.  This  affects  the  funda- 
mental constituent-representative  relationship  and  is  a  most  complex 
trend  to  measure.  The  independence  of  the  representative  comes 
from  many  causes,  and  the  idea  of  "expert  leadership"  must  exclude 
the  type  of  independence  which  proceeds  from  the  ignorance  of  the 
electorate  or  the  blind  faith  which  results  from  the  insecurity  of  the 
electorate,  although  such  conditions  may  indirectly  lead  to  a  greater 
regard  for  expert  leadership.  What  is  necessary  for  acceptance  of 
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the  idea  o£  expert  representation  is  the  refusal  o£  the  electors  to 
delude  themselves.  They  must  realize  that  the  idea  o£  direct  repre- 
sentation pursued  to  extremity  is  antagonistic  to  the  idea  of  special- 
ized competence,  and  they  must  believe  that  they  are  not  violating 
their  individuality  or  the  idea  of  equality  when  they  seek  what  they 
think  of  as  unusual  qualities  in  candidates  and  tolerate  considerable 
independence  in  those  candidates  after  election. 

Third,  the  use  of  voluntary  constituencies,  despite  many  recent 
attacks  against  the  very  idea  of  proportional  representation,  can  be 
employed  to  advantage  under  certain  conditions.  This  may  be 
necessary  where  interests  cannot  be  fixed;  some  form  of  fixed-interest 
representation  may  cover  a  large  part  of  the  members  in  a  given 
sphere,  but  when  no  organized  group  covers  a  large  remainder  it 
seems  just  that  this  remainder  be  allowed  to  form  voluntary  con- 
stituencies.^ Voluntary  constituencies  may  also  be  used  within  a 
system  of  fixed-interest  representation  to  bring  out  the  growth  of 
minorities  and  to  prevent  petrifaction  of  the  fixed  system.  Its  use  is 
feasible  where  the  sum  total  of  decisions  possible  to  a  given  sover- 
eignty or  quasi-sovereignty  can  hardly  destroy  the  basic  consensus 
available.  For  example,  homogeneous  or  "one-party"  states  and  cities 
might  well  use  systems  of  proportional  representation.  Or  its  use 
may  be  feasible  where  the  sum  total  of  decisions  allowed  to  the 
representative  body  composed  of  voluntary  constituencies  is  less  than 
that  possessed  by  the  whole  sovereignty  or  quasi-sovereignty  and 
where,  therefore,  the  basic  consensus  is  unlikely  to  be  violated.  An 
example  of  this  would  be  a  state  legislature,  or  city  council,  or  a 
jurisdiction  in  which  the  executive  is  very  strong. 

Fourth,  and  finally,  fixed-interest  representation  suggests  ad- 
vantages when  certain  groups  are  habitually  and  patently  opposed 
to  each  other  but  must  be  reconciled  if  particular  areas  of  govern- 
ment are  to  operate  effectively.  Then  the  groups  will  be  placated 
and  reconciled  on  their  own  responsibility  and  their  memberships 
must  face  squarely  the  fact  that  their  representative  participated  in 

^The  Railway  Labor  Act  of  1934  provides  for  collective  bargaining  through 
representatives  chosen  by  the  majority  of  each  craft.  In  Steele  v.  Lotiisville  and  Nash- 
ville R.  R.  Co.,  332  U.  S.  192  (1944),  the  Supreme  Court  held  that  a  union  repre- 
senting the  whole  craft  must  act  on  behalf  of  all  members  of  the  craft,  including 
Negroes.  This  situation  will  present  itself  often  in  fixed-interest  representation.  See 
also,  K.  Gerry,  "The  Negro  Worker  and  His  Right  to  Demand  Full  Union  Member- 
ship," Rock.y  Mountain  Law  Review,  XX  (1947),  88. 
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the  decision.  The  use  of  interest  representation  ought  always  to  be 
considered,  too,  from  the  standpoint  of  the  feeHng  of  contentment 
which  may  be  reasonably  expected  to  follow  the  participation  of  a 
functional  group  in  the  legislative  process. 

The  idea  of  direct  representation  has  thrived  in  the  more  simple 
types  of  political  societies,  and  survives  in  all  complex  societies  as  a 
picture  of  life  which  outlasts  social  change.  In  periods  of  crisis,  the 
picture  may  become  sharply  focused,  accentuating  the  community 
features  in  society  at  the  expense  of  the  specialized  features.  It  is 
doubtful  whether  there  is  an  accrual  of  social  advantage  when  at- 
tempts to  adjust  the  interrelationships  of  the  parts  are  abandoned 
in  order  to  exaggerate  further  the  picture  of  the  whole.  Indeed,  the 
excesses  of  the  latter  picture  may  be  a  result  of  the  disorganization 
of  the  specialized  social  groups.  The  idea  of  direct  representation, 
therefore,  can  be  said  to  defeat  itself  when  it  makes  exclusive 
claims  over  the  whole  field  of  representation,  and  when  it  attempts 
to  deny  new  influences  in  areas  where  its  own  ineptitude  is  apparent 
and  where  a  general  negligence  is  encountered. 

The  basic  merit  of  direct  representation  is  that  it  presents  to  the 
society  the  feeling  of  the  general  community,  but  without  the 
means  of  focusing  on  national  objects  such  representation  is  useless. 
Executive  representation  provides  the  focusing,  both  expressionistic 
and  active,  in  the  form  of  planning  and  administering.  Proportional 
representation  can  brace  up  an  apathetic  condition  of  the  constitu- 
ency, but  an  overdose  of  it  may  be  fatal.  Thus  enlightened  indi- 
vidualism has  come  to  the  aid  of  direct  democracy.  Pluralism  must 
furnish  the  morale,  stimulus,  and  initiative  of  the  many  groups 
with  their  concentrated  interests  if  the  foundations  of  the  general 
sentiment  are  to  remain  healthy.  What  must  be  sought  here  is  the 
careful,  studied  tailoring  of  each  major  group-governmental  rela- 
tionship, to  determine  the  respective  proportions  of  corporation  or 
administrative  pluralism  that  will  fit  it. 

Changes  in  the  characteristics  and  desires  of  the  public  and  its 
members  promote  changes  in  devices  to  assure  representation.  What- 
ever the  opinion  of  contemporaries  to  the  contrary,  representative 
devices  have  resulted  in  relatively  few  cases  in  the  adequate  fulfill- 
ment of  the  demand  for  representation.  To  a  large  extent,  this  has 
been  brought  about  by  the  usual  difficulties  of  a  social  movement 
that  has  much  heart  but  little  head.  To  a  smaller  extent,  it  has  been 
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caused  by  political  leaders— among  them  statesmen  and  scholars — 
who  had  neither  the  free  minds  nor  the  scientific  abilities  to  direct 
and  properly  adjust  a  new  equilibrium  o£  social  forces  by  repre- 
sentative devices.  Often,  these  leaders  have  only  mirrored  the  mass 
or  group  beliefs  or  have  merely  fallen  into  step  with  the  accepted 
dogmas  about  representation.  Even  full  rationality,  however,  could 
have  produced  little  but  intelligent  hunches. 

Political  science  today  has  more  resources  at  its  disposal.  Con- 
ceivably, that  part  of  the  study  of  representation  that  calls  for  the 
scientific  exploration  of  the  condition  of  representation  and  the  cal- 
culation of  the  expected  consequences  of  introducing  a  change  in 
representative  devices  on  behalf  of  some  value — be  it  the  family, 
the  national  interest,  the  common  man  or  the  owners  of  industry 
—can  offer  better  results  today.  In  all  fairness  to  the  way  things 
happen  in  poHtics,  however,  it  must  be  pointed  out  that  this  con- 
tribution of  an  improved  science  will  for  some  time  remain  slight. 
Social  forces,  in  their  massive  complexity,  will  call  out  the  general 
orders,  and  they  cannot  be  hurried.  Political  science  and  enlightened 
statesmanship  can  disseminate  some  information  and  some  direc- 
tion. They  can,  following  the  broad  statements  of  principles  above, 
work  out,  in  a  particular  case  where  a  change  in  representation  is 
occurring,  a  specific  diagnosis  and  a  specific  prescription. 

Our  study  of  many  ideas  of  representation  shows  that  both  the 
public  and  its  leaders — political  and  intellectual — are  prone  to  apply 
wholesale  remedies.  If  a  majority  election  is  good  at  all,  it  must  be 
good  for  everything,  they  believe.  If  proportional  representation  can 
work  in  Cincinnati,  it  can  work  in  the  national  Congress.  If  a  client 
can  instruct  his  lawyer,  then  a  constituency  can  instruct  its  repre- 
sentative. 

Imitation,  formalism,  exaggeration,  and  conformity  have  ruled 
the  history  of  representation.  The  only  antidote  to  these  dread  social 
diseases — in  the  field  of  representation  as  in  all  of  social  life — is  the 
flexible  and  imaginative  prescription  of  the  appropriate  remedies  in 
the  particular  context.  The  best  method  for  determiining  the  nature 
of  such  remedies  is  the  collaboration  of  associated  social  scientists 
under  political  direction  for  the  correction  of  a  unique  condition. 
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sive Movement  (1915);  and  Chester  M.  Destler:  Essays  and  Documents 
on  American  Radicialism,  186^-igoi  (1946).  Lindsay  Rogers:  The 
Pollsters  (1949)  is  an  attack  on  the  direct  democratic  idea.  T.  V.  Smith: 
The  Legislative  Way  of  Life  (1940)  is  the  best  statement  of  the  Madi- 
sonian  theory  of  representation  applied  to  the  peculiar  system  of  direct 
representation  that  developed  during  the  nineteenth  century. 

Enlightened  individualism  is  to  be  perceived  in  the  writings  of 
John  Stuart  Mill  on  Representative  Government  (1861)  and  among 
Mill's  American  followers,  and  in  A.  T.  Hadley:  Standards  of  Public 
Morality  (1912).  Mill  is  expertly  criticized  by  J.  Hogan:  Elections  and 
Representation  (1945),  a  work  notable  in  the  general  theory  of  repre- 
sentation as  well.  Again,  the  study  of  the  enlightened  individualist's 
view  of  society  would  lead  us  into  a  painstaking  investigation  of  masses 
of  personal  documents  and  newspaper  files,  and  we  must  regret  the  in- 
attention of  American  scholars  to  the  historical  sociology  of  ideas.  So 
far  as  enlightened  individualism  has  hit  on  the  "pure"  executive  idea, 
we  may  find  it  operative  in  the  writings  of  Woodrow  Wilson,  C.  A. 
Merriam:  Systematic  Politics  (1945),  and  perceptible  in  the  materials  of 
Dwight  Waldo's  book,  The  Administrative  State  (1948),  and  the  various 
journals  of  the  efficiency,  civil  service,  and  municipal  reform  movements. 

How  enlightened  individualism  affects  the  theory  of  proportional 
representation  is  to  be  seen  in  Walter  Bagehot:  The  English  Constitu- 
tion (1882);  F.  A.  Hermen:  Democracy  or  Anarchy?  (1941);  G.  H. 
Hallett  and  G.  H.  Hoag:  Proportional  Representation  (1937);  and  Belle 
Zeller  and  Hugh  Bone:  "The  Repeal  of  P.  R.  in  New  York  City,"  Ameri- 
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can  Political  Science  Review,  XLII  (1948),  1127.  Interesting  phases  of 
P.  R.  are  to  be  found  in  Thomas  Gilpin's  pioneer  pamphlet:  On  the 
Representation  of  Minorities  of  Electors  to  Act  with  the  Majority  of 
Elected  Assemblies  (1844),  reprinted  in  the  Annals  of  the  American 
Academy  of  Political  and  Social  Science,  168  (1896),  233,  and  in 
J.  Francis  Fisher:  The  Degradation  of  Our  Representative  System  and 
Its  Reform  (1863). 

Turning  to  the  bibliography  of  American  pluralism,  one  may  rec- 
ommend first  Mary  P.  FoUett:  The  New  State  (1918)  and  Creative 
Experience  (1924).  Pope  Pius  XI's  encyclical,  On  Reconstructing  the 
Social  Order  (1931)  is  another  influential  plea  for  the  plural  state. 
Francis  W.  Coker:  "The  Technique  of  the  Pluralistic  State,"  American 
Political  Science  Review,  XV  (1921),  186,  classifies  types  of  pluralism. 
Robert  A.  Brady:  Business  as  a  System  of  Power  (1943)  is  a  survey  of 
trends  towards  business  representation  and  corporatism  in  America  and 
elsewhere.  E.  Pendleton  Herring:  Group  Representation  Before  Con- 
gress (1929)  and  Public  Administration  and  the  Public  Interest  (1936) 
are  valuable  appraisals  of  the  development  of  lobbying.  See  also  Donald 
C.  Blaisdell:  Economic  Power  and  Political  Pressure  (1941);  J.  A.  C. 
Grant:  "The  Gild  Returns  to  America,"  Journal  of  Politics,  IV  (1942), 
303;  and  Arthur  N.  Holcombe:  Government  in  a  Planned  Democracy 
(1934).  The  legal  question  of  consigning  public  power  to  private  groups 
is  best  treated  by  Louis  Jaffe:  "Law  Making  by  Private  Groups,"  Har- 
vard Law  Review,  LI  (1937),  201.  On  administrative  pluralism,  Avery 
Leiserson:  Interest  Representation  in  Administrative  Regulation  (1942) 
is  outstanding. 


INDEX 


Adams,  John,  55,  77,  83,  90,  10  r  n., 
125,  135,  174,  186,  245 

Adams,  John  Quincy,  125 

Adams,  J.  T.,  51,  69  n. 

Adams,  R.  G.,  73  n.,  77  n.,  80  n., 
loi  n.,   108  n. 

Adams,  Samuel,  55,  loi,  103,  104 

Administration:  corrupted  by 
Crown,  40-1;  versus  elective  rep- 
resentation, vii;  and  executive  rep- 
resentation, 175-84,  249;  and 
Jacksonianism,  119-22;  and  mag- 
istracy, 62-6;  and  pluralism,  234- 
40;  as  made  of  representation,  5, 

Administrative  pluralism,  234-40 

Afros,  J.  L.,  238  n. 

Agricultural  Adjustment  Act,  232-3, 
250 

Aikin,  Charles,  157 

Albright,  Spencer  D.,  57 

Anarchism,  143-5,  162-3;  ^nd  de- 
tailed Constitutions,  137;  and 
Levellers,  23 

Anderson,  W.,  190  n. 

Andrae,  Carl  C.  G.,  186 

Andrews,  C.  M.,  54  n. 

Andrews,  Stephen  Pearl,    163 

Appleby,  Paul  H.,  239  n. 

Apportionment,  24,  34-5,  44,  45,  49, 
60,  84,  95-6,  106-07,  200;  and 
urban-rural  conflict,  vii,  158,  168-9 

Aristocracy,  6;  and  John  Adams, 
78-9;  adapted  to  democracy,  88- 
loi,  1 10-12;  and  Parliamentary 
oligarchy,  16,  39-40 


Arnold,  Thurman,  221 
Auden,  W.  H.,  10 

Bagehot,  Walter,  199,  201,  202 

Bailey,  Joseph  W.,  151 

Ballot:   origins  of,  57;   party  ticket, 

32-3 
Barnett,  J.  D.,  234 
Bartlett,  Josiah,  83  n. 
Bassett,  John  S.,  85  n.,  115  n. 
Beard,   Charles   A.,   51  n.,   54  n.,   71, 

80  n.,   85  n.,    104  n.,    112  n.,    115  n., 

148  n.,  179 
Beard,  Mary  R.,  51  n.,  54  n.,  71,  80  n., 

148  n. 
Becker,  Carl,  69  n. 
Bentham,  Jeremy,  31,  46,  48-9,  122- 

3.  140 
Benton,    Thomas     Hart,     125,     142, 

119  n. 
Berry,  John  M.,  197 
Bicameralism,  78-9,  91,   122,   137-8 
Bird,  F.  L.,  155  n. 
Bishop,   Courtlandt   F.,   53  n.,   54  n., 

55  n.,  57  n-,  59  "• 
Blackstone,  Sir  William,  36,   109  n. 
Blaisdell,  Donald  C,  213  n. 
Bond,  B.  W.,  Jr.,  60  n. 
Bone,  Hugh,  199  n. 
Boucher,  Chauncey  S.,   139  n. 
Brady,  Robert  A.,  222  n.,  223,  224 
Brecht,  A.,  202  n. 
Brent,  Richard,  126 
Brown,  L.  F.,  14  n.,  17  n. 
Bruwaert,  M.,  187  n. 


Index 


Bryce,  James,  142,  143  n.,  181,  19411., 

213 
Buchanan,  James,  142 
Buck,  Philip  W.,  13  n.,  65  n.,  219 
Buckalew,  C.  R.,  188,  197 
Bureaucracy,  see   Administration 
Burgess,  J.  W.,  153  n. 
Burke,  Edmund,   36-45,   59,   62,  71, 

75.  79»  99,  123,  201,  245 
Burnett,  Edmund  Cody,  83  n.,  103  n. 
Burr,  Aaron,  179 
Business    representation,    see    Mobile 

propertied  interests 
Butler,  Pierce,  97 

Caldwell,  Lynton  K.,  loi  n. 
Calhoun,  John  C,    129,   138-9,    141, 

144,  179,  227  n. 
Calvert  family,  177 
Campbell,  Douglas,  57  n. 
Campbell,  P.,  231  n. 
Cantwell,  F.  V.,  158,  159  n. 
Cardozo,  Benjamin,  231  n. 
Carey,  H.  C,  142 
Carlyle,  Thomas,  8,  62 
Carpenter,  J.  T.,  138  n. 
Carpenter,  William  Seal,  84  n. 
Carter,  N.  H.,  117  n. 
Cassirer,  Ernest,  62  n. 
Catholicism,  25,  227 
Caucus,  129-30,  149-50 
Chamberlain,  J.  P.,  8  n. 
Chamberlain,    Lawrence    H.,    213  n., 

231  n. 
Chandler,  J.  A.  C,  60  n. 
Charles  I,  19 
Charles  II,  50,  55 
Charters,  50-1 
Chase,  Samuel,  103 
Clarke,  F.,  160  n. 
Clarke,  Maude  V.,  4,  5,  15  n. 
Clarke,  M.  P.,  70  n.,  73  n. 
Clay,  Henry,  179 
Cleveland,  Grover,   181 
Cohen,  Morris  R.,  220  n. 
Coke,  Edward,  18-19 
Coker,  F.  W.,  207  n. 


Commager,  Henry  Steele,  60  n., 
107  n.,  161  n. 

Commercial  interests,  see  Mobile 
propertied  interests 

Commons,  see  Parliament 

Commons,  J.  R.,  149  n.,  198  n.,  200  n. 

Communists:  deny  compromise  in 
representation,  8;  Diggers,  23 

Community,  105-06,  140-1,  143-4, 
161-2,  183,  195,  246,  251-4,  257; 
and  Commons,  14,  17-18;  as  a 
level  of  representation,  5-8;  and 
pluralism,  225-7;  ^^^  PR?  201-4; 
and  Puritans,  65-6 

Compromise,  5,  29,  87-8,  98-9,  140-1, 
164;  and  pluralism,  239;  and  PR, 
201,  203-04;  and  theory  of  repre- 
sentation, 251-2,  256;  as  typifying 
representative  government,  8-9, 
169-71,  248 

"Compulsory  voluntarism,"  62,  66-7 

Consensus,  see  Community 

Considerant,  Victor,  186 

Constitution,  viii,  26,  80,  82-5,  88, 
104,  107,  112,  116,  119,  128,  134-7, 
160,  245;  approved  by  Conven- 
tions, 131-2;  and  Calhoun,  138-9; 
and  Levellers,  24-5;  and  Puritans, 

63 
Convention,  83,  85,  87,  iii,  129-31, 

139 
Corporatism,   225-34,  236,  240,  250, 

254,  256-7 
Cotton,  John,  52,  63-4 
Council  of  Economic  Advisors,  233 
Courts,    106,    119,    152,    154,    161-2, 

195,  211,  216,  219-21 
Craven,  V.  W.,  60  n. 
Cromwell,  Oliver,  22,  24 
Crouch,  W.  W.,   157 
Custom,  see  Community 

Dangerfield,  Royden,  170  n. 
Davenant,  Charles,  30 
Davidson,  Philip,   loi  n. 
Defoe,  Daniel,  32 
De  Grazia,  Sebastian,  182 


Index 


111 


Delegate  theory,  see  Representative- 
constituent  relationship 

Destler,  Chester  M.,  162  n. 

Dewey,  John,  171,  174,  225,  227,  253 

DeWitt,  B.  P.,  151,  162  n. 

Dicey,  Albert  V.,  199 

Dickinson,  John,  75  n.,  83,  91,  93 

Diggers,  23 

Dillon,  Mary  E.,  213  n. 

Direct  democrats,  see  Direct  repre- 
sentation 

Direct  representation,  26,  113-45, 
146-63,  181,  246-8,  252-3,  257;  in 
the  colonies,  53-61;  in  Constitu- 
tional period,  81,  101-12;  emerg- 
ing as  legal  agency,  21;  among 
Levellers,  26,  242;  and  party,  208- 
9;  and  PR,  203;  among  Radicals, 

47 

Division  of  labor,  11-2,  251-2,  254; 
and  anarchism,  144-5;  ^^^  profes- 
sional representation,  215-16 

Douglas,  Paul,  214 

Duff,  P.  A.,  222  n. 

Dulany,  Daniel,  75-6,  103 

Durfee,  E.,  168  n. 

Durkheim,  Emile,  253 

Dutcher,  George  M.,  80  n. 

Dwight,  Theodore  W.,  26  n. 

Eder,  M.  D.,  175  n. 

Einaudi,  Mario,  40 

Eiselen,   Malcolm  R.,    102  n.,    103  n. 

Ekirch,  Arthur  A.,  114  n. 

Elections:  Burke  on,  42-5;  in  colo- 
nies, 53-61,  64-5;  Commercial 
class  in,  35;  in  Constitutional 
period,  87-110;  of  executives,  176; 
under  George  III,  31;  gilds  and, 
26;  Harrington  on,  26;  under 
James  I  and  Charles  I,  19,  35; 
Levellers  on,  24-5;  Locke  on,  27; 
in  late  Middle  Ages,  15;  in  early 
nineteenth  century,  116-22,  128- 
34,  136,  139;  Post-Civil  War,  149- 
55,  161-2;  purchase  of  seats,  34; 
Radicals  on,  46-9;  in  sixteenth  cen- 


Elections — (continued) 

tury,  16;  T.  V.  Smith  on,  170;  see 
Proportional  representation.  Suf- 
frage, Pluralism 

Elizabeth,  13,  241 

Elliot,  Jonathan,  87  n.,  98  n.,  178  n. 

Enlightened  individualism,  172-204, 
206,  227,  248-9,  253,  256 

Estates,  see  Social  class 

Esterquest,  Frank  L.,  134  n. 

Eve,  250 

Everett,  C.  W.,  122 

Executive,  28,  40-2,  62-5,  loi,  108, 
119,  175-84,  239-40,  249,  253, 
255-7 

Fabian  Socialists,  13 

Farrand,    Max,    61  n.,    84  n.,    86  n., 

178  n. 
Fascist  representation,  8-9 
Federalism,   29,   58,   80-8,    103,    109, 

112,  128,  153-4,  210-1;  of  business, 

220-5 
Filmer,  Robert,  20-1 
Fine,  Nathan,  160  n. 
Finer,  Herman,  9  n.,  202  n. 
Fineux,  John,  17 

Fisher,  J.  Francis,  187,  192,  194-6 
FitzM^illiams,  Lord,  39 
Flynn,  R.  H.,  170  n. 
Follett,  Mary  P.,  214,  225,  227 
Fourier,  F.  M.  C,  186 
Fox,  Dixon  R.,  39,  116  n. 
Franklin,  Benjamin,  viii,  82-3,  10 1-4, 

III,   137,  216 
Franklin,  E.  R.,  125  n. 
Frary,  D.  P.,  54  n.,  55  n.,  56  n.,  57  n., 

116  n.,  202  n. 
Frear,  Mary  Reno,  16  n. 
"Free-Market"  representation,  140-1, 

169-71;   and  see  Compromise 
Freyd,  Bernard,  175  n. 

Galovs^ay,  Joseph,  82 
Gallup,  G.,  159  n. 
Garceau,  Oliver,  217  n.,  218 
Garrison,  Lloyd  K.,  239  n. 


IV 


Index 


Gaus,  John  M.,  240 

Gentile,  Giovanni,  20 

George  III,  13,  31,  40 

Gerry,  Elbridge,  93,  97,  108-09 

Gerry,  K.,  256  n. 

Gerson,  Chancellor,  175  n. 

Gibbons,  Philip  A.,  30,  44 

Gierke,  Otto  von,  18,  65,  175  n. 

Gilds,  26,  225,  235 

Giles,  William,  126 

Gilpin,    Thomas,    186,    190,    191  n., 

194,  196,  203 
Glasser  v.  U.  S.,  7  n. 
Gleeck,  L.  E.,  158 
Godwin,  Parke,  124,  185 
Goebel,  Julius,  Jr.,  7  n. 
Golden,  C.  S.,  234  n. 
Gorham,  Nathaniel,  95 
Gosnell,  H.  F.,  156  n.,  159  n.,  199  n. 
Grant,  J.  A.  C.,  218  n.,  233  n.,  235 
Graves,  W.  B.,  155  n. 
Greeley,  Horace,  187 
Grenville,  George,  71,  74 
Grey,  Lord  Charles,  46 
Griffith,  E.  C,  168  n. 
Griffith,  Ernest  S.,  214 
Grimke,  Frederick,  114  n. 
Gross,  Charles,  26  n. 

Hacker,  Louis  M.,  220  n. 

Halevy,  £lie,  46 

Hall,  A.  B.,  157  n. 

Hallett,  G.  H.,  200  n.,  202  n. 

Hamilton,  Alexander,  85-7,  97-101, 

112,    115,    130,    166,    174,    178-9, 

21 1-2,  245,  247-8 
Hare,  Thomas,  186,  190,  192-4,  196, 

203 
Harriman,  Henry,  229 
Harrington,  James,  22,  25-7,  57,  79 
Harris,  J.  P.,  199  n. 
Hartmann,  G.  W.,  160  n. 
Haskins,  George  L.,  17  n. 
Hay,  J.,  127  n. 
Hayes,  Rutherford  B.,  185 
Haynes,  Fred  E.,  160  n. 
Haynes,  G.  H.,  55  n.,  61  n. 


Hegel,  G.  W.  F.,  62 

Helms,  E.  A.,  69  n. 

Henderson,  A.  M.,  175  n. 

Henry  VIII,  16-7 

Henry,  Patrick,  73,  136 

Henry,  W.  W.,  136  n. 

Hermens,  F.  A.,  190  n.,  199  n.,  201  n., 

202-3 
Herring,  E.  Pendleton,  212-3 
Hey  wood,  Ezra,  162 
Hildreth,  Richard,  113 
Hill,  Christopher,  23  n. 
Hillman,  Sidney,  230 
Hinkhouse,  F.  J.,  73  n. 
Hoag,  G.  H.,  200  n. 
Hoar,  George  F.,  153 
Hobbes,  Thomas,  7,  9,  19-20,  37,  59 
Hocart,  A.  M.,  176 
Hockett,  Homer  C,  60  n.,  129  n. 
Hogan,  J.,  194  n. 
Holcombe,  Arthur  N.,  214 
Holt,  John,  195 
Hooker,  Richard,   65,  84  n. 
Horwill,  George,  202 
Humboldt,  von  Baron,   107  n. 
Humphrey,  J.  H.,  202  n. 
Hurlbut,  Elisha  P.,  137 
Hutchins,  Robert  M.,  40 
Hutchinson,  Thomas,  52 

Industry  Advisory  Committees, 
235-6 

Initiative  and  Referendum:  in  colo- 
nies, 57-8;  in  post-bellum  era, 
155-8,  161-2;  among  Radicals, 
47;  versus  PR,  193 

Instructions,  see  Representadve-con- 
stituent  relationship 

Ireton,  Henry,  24,  51 

Jackson,  Andrew,  41,  1 15-16,  121-5, 

128,  143,  146,  179-80 
Jacobi,  Mary  Putnam,  151 
Jaflfee,  Louis,  219  n.,  221  n. 
James  I,  19 
James,  E.  J.,  191  n. 
James,  William,  170-1,  225 


Index 


Jebb,  John,  47 

Jefferson,    Thomas,    ix,    85-6,    98-9, 

Id,  104-08,  111-12,  131,  135,  169, 

179 
Jenks,  Edward,  7  n. 
Jenks,  J.  W.,  197-8 
Jernegan,  M.  W.,  50-1,  60  n.,  70  n. 
John  of  Salisbury,  10 
Johnson,  Samuel,  28 
Jones,  E.,  175  n. 
Judiciary,  see  Courts 
Jury,  7 

Kellogg,  L.  P.,  50 
Kent,  C.  B.  R.,  46-8,  104  n. 
Kent,  James,  116-7,  137  n. 
Key,  V.  O.,  156,  157  n. 
Kilpatrick,  D.  H.,  104  n. 
King,  Rufus,  94  n. 
King,  William,  106 
Koellreuter,  Otto,  9  n. 
Kramer,  Stella,  26  n. 

Labor  unions,  226,  230-1,  234,  237-8, 
250,  254;  see  also  Gilds 

Lancaster,  L.  W.,  215  n.,  234  n., 
236  n. 

Landed  interests,  15-6,  31-6,  51, 
55-6,  71,  76,  91-2,  117;  in  appor- 
tionment struggles,  168-9;  ii^  P^5 

195 
Langrishe,  Sir  Hector,  43-4 
Lansing,  John,  87 
Laud,  Archbishop,   19 
Law  Merchant,  219  n. 
Lawyers,  25,  214-17,  219 
Lecky,  W.  E.  P.,  6,  30,  48,  51 
Leges  Edwardi  Confessoris,  7 
Legislature,  8,  70,  131,  157,  169;  and 
enlightened   individualism,    183-4; 
and    instructions,    125-7;    ^nd    oc- 
cupational     representation,      214; 
and  PR,  201,  203 
Leiserson,  Avery,  236  n.,  239 
Levellers,  21-8,  47,  50,  59,  113,  134, 

242 
Lewis,  George  Cornwall,   14 


Lewis,  G.  F.,  Jr.,  160  n. 
Lieber,  Francis,  133  n. 
Lilburne,  John,  22,  59 
Lipson,  Leslie,   177  n.,   181  n. 
Livingston,  A.,  9  n. 
Livingston,  Edward,    123 
Lloyd,  Henry  Demarest,  162 
Lobbies,  see  Pressure  groups 
Lobingier,  C.  S.,  58  n.,  131  n.,  136  n. 
Locke,  John,   8,   20-2,  25,  27-8,  37, 

52-4,  59,  73,  103,  172 
Lodge,  Henry  C,  178  n. 
Long,  Huey,  6 
Lowell,  A.  L.,  6  n.,  157 
Luce,    Robert,    55  n.,    125  n.,    133  n., 

135-6,  214 
Luetscher,     G.     D.,     129  n.,     130  n., 

133  n.,  134  n. 
Lyon,  L.  S.,  et.  al.,  231  n. 

Maccabees,  5 

McCulloch  v.  Maryland,  222  n. 

MacDonald,  William,  214 

Mcllwain,  C.  H.,  7  n.,  82  n. 

McKechnie,  W.  S.,  15  n. 

McKinley,  A.  E.,  53,  55  n.,  56  n., 
58  n.,  59  n. 

McKisack,  May,  15  n. 

Mackworth,  Sir  Humphrey,  36 

McLaughHn,  Andrew  C,  84  n.,  88  n., 
107  n.,  108  n. 

Maclay,  William,  211 

McLeod,  W.  C,  6  n. 

Madison,  James,  ix,  85,  87,  91-2,  94- 
100,  111-12,  124,  135-6,  165-6, 
169,  174,  178,  181,  245,  247-8 

Magistracy,  62-5 

Magna  Carta,  15  n. 

Majority,  4,  104-07,  114,  147,  163, 
176,  246,  252;  opposed  by  anar- 
chists, 144-5;  opposed  by  en- 
lightened individualists,  173, 
185-6,  190-1,  193,  196-7,  200-01, 
248;  existence  denied,  163-4,  169- 
70,  248 

Malinowski,  B.,  6  n. 

Mannheim,  Karl,  64 


VI 


Index 


Manucaptor,  15 

Marshall,  J.  G.,  186 

Marshall,  John,   135 

Marshall,  Samuel  S.,  189 

Martin,  Edward  M.,  217  n. 

Martin,  Luther,  84  n.,  87 

Mason,  George,  93,  97 

Medical  profession,  217-9 

Medill,  Joseph,  189 

Mercantilism,  13,  51,  65 

Merriam,  Charles  E.,  50,  70  n.,  84  n., 

86  n.,  89,  loi  n.,   120  n.,  122,   150, 

151  n.,  179,  180  n.,  182-4,  208 
Meyer,  Gladys,   102  n. 
Michels,  Roberto,  5 
Mill,  James,  48,  140 
Mill,  John  Stuart,  8,  109,  184,  186-7, 

192-4,  196,  203 
Miller,  E.  I.,  59  n. 
Miller,  Perry,  61  n.,  62-3,  64  n.,  65, 

66  n. 
Minorities,    98,    107,    138-9,    144-5, 

173,  185,  200,  212,  247-8,  256 
Mirabeau,  Gabriel,  83,  186,  197 
Mobile    propertied    interests,    ix,    13, 

19,  21,  31,  33-4,  51-3,  68-77,  81, 

88-101,    103,    111-12,    118,   210-13, 

219-24,  243-5,  254 
Modus       Tenendi       Parliamentum, 

15  n. 
Monsees,  Carl  H.,  235 
Montesquieu,  C.  L.  de  Secondat  de, 

79,  93>  245 
Moore,  B.  F.,  189  n. 
Moran,  T.  F.,  137  n. 
Morgan,  L.  H.,  6  n. 
Morris,  Gouverneur,  91-2,  94,  96-7, 

109,  178 
Mosca,  40 

Namier,  L.  B.,  79  n. 

National  Economic  Council,  228-31 

National  interest,  viii,  14,  18,  29,  36, 
38,  80,  82,  loi,  109,  161,  179, 
182-4,  225,  249,  251-2,  257 

National  Recovery  Administration 
(N.I.R.A.),  230-3,  250 


Natural  rights,  22,  27,  45,  59-60, 
103-07,  109,  118,  137,  151,  163, 
242,  246 

Neale,  J.  E.,  16  n. 

Nevins,  Allan,  177  n. 

Nicolay,  J.  C,  127  n. 

North,  Frederick  (Lord),  51 

Noyes,  John  Humphrey,  144 

Occupational      representation,      214; 

and  see  Pluralism 
Ockham,  William  of,   175  n. 
Odegard,  P.  H.,  69  n. 
O'Mahoney,  Joseph  C,  254 
Organismic  theory,  18,  65-6,  225-7 
Orton,  W.  A.,  13  n. 
Osgood,  H.  L.,  61  n. 
Ostrogorski,  M.,   130  n.,   132,   133  n., 

141,  148,  149  n.,  160,  194 
Otis,  James,  74 
Overacker,  Louise,   151 
Overstreet,  H.  A.,  198  n. 
Overton,  Richard,  23,  59 
Owen,  Kimbrough,  65  n. 

Padova,  Marsiglio  di,   175  n. 

Padover,  Saul  K.,  104  n.,  105  n. 

Paine,  Robert  Treat,  Jr.,  55  n. 

Paine,  Tom,  46,  68,  loi,  103-4,  m 

Paley,  William,  44 

Palmer,  Paul  A.,  123  n. 

Pareto,  Vilfredo,  9 

Park,  Robert  E.,  8  n. 

Parliament:  character  and  represen- 
tation in,  13-25;  and  colonial  rep- 
resentation, 70-9;  and  proportional 
representation,  186;  and  Radicals, 
45-9;  and  virtual  representation, 
70-9 

Parrington,  V.  L.,  50,  59  n.,  62  n., 
63  n.,  64  n.,  104  n. 

Parsons,  T.,  175  n. 

Paterson,  William,  86 

Penn,  William,  144,  177 

Pickering,  Timothy,  125 

Pickney,  Charles,  96,  108 

Pitt,  William,  44,  47-9 


Index 


vu 


Pius  XI,  Pope,  227 

Planning,  182-3,  249 

Plumb  Plan,  230 

Pluralism,  26,  39,  53-4,  78-9,  100, 
198,  204-40,  245,  249-50,  253-7 

Political  party,  40-1,  130,  132,  166, 
194,  207-10 

Polk,  James  K.,  181 

Pollak,  Gustav,  185  n. 

Pollock,  James  W.,  157  n. 

Popular  government,  see  Direct  rep- 
resentation 

Populism,  see  Direct  representation 

Populist  Party,  161 

Porritt,  Edward  and  Annie  G.,  15  n., 
16  n.,  19  n.,  49 

Porter,  Kirk  H.,  116  n. 

Post,  Gaines,  17  n. 

Pound,  Roscoe,  82  n. 

Praed,  Winthrop  M.,  186 

Presentation,  15,  144,  147 

Pressure  groups,  vii,  141-3,  161, 
165-6,  210-4;  '^^'^  ^^^  Pluralism 

Price,  Richard,  48 

Progressive  Party,  152,  161-2 

Property,  see  Direct  representation. 
Landed  interests.  Mobile  proper- 
tied interests 

Proportional  representation,  171,  174, 
184-204,  249,  256-7;  and  com- 
munism, vii;  and  occupational  rep- 
resentation, 214,  227 

Proxy  voting,  57 

Public,  viii-ix,  11-12,  105-07,  112, 
251-2,  257;  and  see  Community, 
Direct   representation.    Majority 

Public  opinion  polls,  159-60 

Puritanism,  50,  52,  61-7,  69,  244-5 

Radicals,  45-9,  104,  122-3,  243 
Rae,  S.  F.,  159  n. 
Rainsborough,  Thomas,  24 
Randolph,  Edmund,  93,   179 
Rationalism,   8;    attacked   by   Burke, 
44-5;    of    enlightened    individual- 
ism, 172-4,  182,  184-5,  ^94'  248-9; 
of  Franklin,  102;  of  Jefferson,  105; 


Rationalism — (continued) 

among  Levellers,  22;  of  J.  Wilson, 
108;  of  woman's  suffrage  move- 
ment, 151 

Real  property,  see  Landed  interests 

Recall,  154-5;  demanded  by  Level- 
lers, 25;  urged  by  Radicals,  47-8 

Reckitt,  M.  B.,  214 

Referendum,  see  Initiative  and  ref- 
erendum 

Representation:  approach  to  study  of, 
11-12,  258;  main  currents  of,  sum- 
marized, 241-51;  general  charac- 
ter, 11-12;  defined,  3;  errors  in 
thinking  on,  257-8;  levels  of,  5-1 1; 
a  synthesis  of  unity  and  diversity, 

251-7 

Representative-constituent  relation- 
ship, 241-50,  255;  Burke's  view, 
38-9,  43;  as  brokerage,  170;  direct 
control,  18,  22-3,  45-8,  55,  59-60, 
153-4;  Hobbes'  view,  20;  indirect 
control,  29-30,  35-6,  64-5,  74-6, 
99,  102,  no;  instructions,  123-8; 
as  legal  agency,  7,  14-15;  on  com- 
munity level,  5-8;  under  plural- 
ism, 214,  219,  227-30;  under  PR, 
201-04 

Republic  and  republicanism,  viii-ix, 
80-1,  98-101,  105-07,  112;  and  see 
Enlightened  individualism.  Virtual 
representation.  Pluralism,  Execu- 
tive 

Reuther,  Walter,  234 

Rice,  Stuart  A.,  156 

Robertson,  David  B.,  230 

Rockingham,  Lord,  36 

Rogers,  Lindsay,  159  n. 

Roosevelt,  Theodore,    126  n.,    181  n. 

Rotation  in  office,  26,  12 1-2 

Rousseau,  Jean-Jacques,  9,  145 

Rural-urban  conflict,  vii,  167-9 

Rush,  Benjamin,  84 

Russell,  John,  186 

Rutherford,  M.  Louise,  216  n. 

Rutledge,  Edward,  83,  94,  97 


vm 


Index 


Ruttenberg,  H.  J.,  23411. 
Ryan,  F.  M.,  155  n. 

Salem,  Dutcher,  18711. 

Schafer,  W.  A.,  60  n. 

Schlesinger,  A.  M.,  69  n.,  120  n. 

Schmeckebier,  L.  F.,   168  n. 

Schmidt,  M.  J.,  156  n. 

Schuman,  F.  L.,  9  n. 

Schuster,  Eunice  M.,  145  n.,  163  n. 

SectionaHsm,  85-6,  112,  166-7 

Senate,    87,    93,    116,    122-3,    125-6, 

152-3,  167,  255 
Seymour,  C,  54  n.,  55  n.,  56  n.,  57  n., 

116  n.,  202  n. 
Sherman,  Roger,  84,  88,  90,  95 
Sidney,  Algernon,  22,  25,  28-30,  36, 

75 

Sloan,  A.  P.,  229 

Smith,  Adam,  71-3,  169,  172,  248 

Smith,  Munroe,  7  n. 

Smith,  Thomas,   17,  23,  38 

Smith,  T.  v.,  8,  169-71 

Smith  V.  Texas,  7  n. 

Social  class,  13-17,  23,  30-2,  39-40, 
45-7.  51-2,  55-6,  164-5,  176,  200-1, 
227,  241-4;  John  Adams,  on,  78- 
90;  among  colonial  commercialists, 
68-70;  in  constitutional  theory,  ix, 
89-92,  95-101,  1 1 1-2;  and  insur- 
gency, 161;  and  suffrage,  117 

Social  compact,  24,  27,  37,  59-60,  66- 
7,  104 

Sombart,  Werner,  8  n. 

Sovereignty,  77,  78  n.,  80-2,  86,  128, 
152-3,   162,  205 

Specialization,  see  Division  of  labor 

Spotswood,  Alexander,  70 

Steele  v.  Louisville  and  Nashville  R. 
R.  Co.,  256  n. 

Stephens,  Alexander  H.,  86  n. 

Stephenson,  Carl,   15  n. 

Sterne,  S.,  192,  196,  197  n. 

Stith,  W.,  51 

Story,  Joseph,  132  n. 

Suffrage,  3,  15-16,  31,  47,  49;  in  colo- 
nies, 53,  55-6,  67;  in  Constitudonal 


Suffrage — (continued) 

debate,  87,  90-2,  100,  102-3,  i07' 
109,  116-8;  land  qualification,  32- 
6;  universal  suffrage,  24,  26,  116-8, 
1 5 1-2 

Summers,  H.  B.  and  R.  E.,  229  n. 

Sweet,  William  Warren,  59  n. 

Swift,  Jonathan,  32,  55 

Swope,  Gerald,  229  n. 

Swope  Plan,  229 

Tawney,  R.  H.,  16  n.,  58,  65  n. 

Taxation,  14,  23,  27,  36,  61,  244;  in 
Continental  Congress,  84;  and 
Adam  Smith,  72-3;  "No  taxation 
without  representation,"  73-7,  92- 
6,  109,  III 

Taylor,  J.,  106  n. 

Tenure  of  office,  25,  34,  47-8,  54,  65, 
87,  106,  121 

Thiel  V.  So.  Pacific  Co.,  7  n. 

Thoreau,  Henry  David,  145 

Tocqueville,  Alexis  de,  114  n.,  115  n., 
121,  140,  141  n.,  176,  180,  181  n. 

Toland,  John,  36 

Tomkins,  Daniel,  118 

Trade  association,  see  Business  repre- 
sentation 

Tucker,  Benjamin,  162 

Turner,  Frederick  J.,  60  n. 

Turpie,  David,  153 

Unicameralism,   see   Bicameralism 

Van  Tyne,  C.  H.,  69  n.,  82  n. 

Veitch,  G.  S.,  45 

Verney,  Earl,  36 

Virtual  representation,  14,  46,  243; 
attacked  by  colonists,  74-7;  by 
Crown,  14-21;  by  Parliament,  28- 

45 

Voluntary  constituencies,  see  Propor- 
tional representation 

Vore,  Robert  de,  107  n. 

Voting,  see  Elections 

Walker,  Harvey,  158  n.,  213 
Wallace,  Henry,  232 


Index 


IX 


Wallas,  Graham,  8  n. 

Walsh,    C.    M.,    69  n.,   78  n.,    loi  n., 

13711. 
Waples,  D.,  159  n. 
Warner,  Willard,  197 
Warren,  Josiah,   162 
Watkins,  L.,  254  n. 
Wattles,  ex  rel.  Johnson  v.  Upjohn, 

195  n. 
Webb,  Beatrice,  147  n. 
Webb,  Sidney,  147  n. 
Weber,  Max,  175,  180  n. 
Webster,  Daniel,  128 
White,  Leonard  D.,   178  n.,   181  n. 
Whitehead,  Alfred  North,  114 
Whiteside,  H.  E.,  222  n. 
Whitridge,  John  C,  Jr.,  235 
Wilkes,  John,  42,  47 


Wilkinson,  B.,   17  n. 

Williams,  Roger,  50,  59,  104 

Williamson,  R.  de  V.,  9  n. 

Williamson,  William,  91 

Wilson,  James,  84-6,  88,  96-7,    loi, 

108-10,  112,  178,  213 
Wilson,  Woodrow,   155 
Winthrop,  52,  63-4 
Witherspoon,  John,  84 
Wolfe,  Don  M.,  22,  23  n.,  59  n. 
Wolsey,  Cardinal,   19  n. 
Wooddy,  C.  H.,  153  n. 
Woodward,  J.  L.,  160  n. 
Wright,  B.  F.,  60  n. 
Wright,  Henry  C,  145 

Yonge,  William,  36 

Zeller,  Belle,  199  n. 


A   NOTE   ON   THE   TYPE 

This  book  is  set  on  the  Linotype  in  Gran j  on,  a  type  named  in  com- 
pliment to  Robert  Granjon,  but  neither  a  copy  of  a  classic  face 
nor  an  entirely  original  creation.  The  design  is  based  upon  the  type 
used  by  Claude  Garamond  (1510-61)  in  his  beautiful  French 
books,  and  more  closely  resembles  Garamond's  own  than  do  any 
of  the  various  types  that  bear  his  name. 

Robert  Granjon  began  his  career  as  type-cutter  in  1523.  The 
boldest  and  most  original  designer  of  his  time,  he  was  one  of  the 
first  to  practice  the  trade  of  type-founder  apart  from  that  of  printer. 
Between  1557  and  1562  Granjon  printed  about  twenty  books  in 
types  designed  by  himself,  following,  after  the  fashion  of  the  day, 
the  cursive  handwriting  of  the  time.  These  types,  usually  known  as 
"caracteres  de  civilite,"  he  himself  called  "lettres  frangaises,"  as 
especially  appropriate  to  his  own  country. 

This  book  was  composed,  printed,  and  bound  by  Kingsport  Press, 
Inc.,  Kingsport,  Tenn. 
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